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Taking Over the Spring House 


Concern of States and Property Owners 
in the New River Controversy 
By RAYMOND T. JACKSON 


W J uat is the significance of 
the New river controversy? 
Did the New river litigation 
establish that regulation has moved 
upstream? Or did it merely bring 
out, without deciding any of the 
merits, that Federal regulation, greedy 
for power, would, unless checked by 
the courts, “take over” the spring 
house? If the latter, is there not a 
vital distinction between the signifi- 
cance of the New river controversy 
and the significance of the New river 
litigation? 

The New river litigation had its in- 
ception in a suit? filed by the Ap- 
palachian Electric Power Company 

1 Appalachian Electric Power Co. v. Smith 


(1931) 4 F. Supp. 3; 4 F. Supp. 6, P.U.R. 
aa ry! (1988) 67 F. (2d) 451; (1934) 


against the members of the Federal 
Power Commission in the United 
States District Court for the Western 
District of Virginia. The Federal 
Power Commission had entered an 
order which in terms forbade the 
Appalachian Electric Power Company 
from proceeding with the construction 
of a hydroelectric plant upon its real 
estate situated on New river, a non- 
navigable stream in the western dis- 
trict of Virginia, unless and until it 
should receive and accept a so-called 
major license under the Federal 
Water Power Act. 

The purpose of the suit was to vin- 
dicate what was believed to be the 
right of the Appalachian Electric 
Power Company under the laws of 
the state of Virginia to construct a 
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hydroelectric development upon the 
New river without being subjected to 
the large number of burdensome and, 
as it was believed, confiscatory re- 
strictions and conditions sought to be 
imposed by the Federal Power Com- 
mission and believed to be both be- 
yond the powers granted to the Fed- 
eral Power Commission by the terms 
of the Federal Water Power Act and 
also beyond the constitutional power 
of the Federal government to impose. 


HE suit attacked the order of the 

commission as being void and 
therefore a cloud upon the title of the 
plaintiff. No personal service of 
process upon the defendants within 
the district could be obtained. The 
members of the Federal Power Com- 
mission declined to enter their appear- 
ances and challenged the jurisdiction 
of the court. In due course, the liti- 
gation reached the United States Cir- 


cuit Court of Appeals for the Fourth 
Circuit, which held that there was no 
jurisdiction to hear and determine the 
case upon the merits. The Supreme 
Court of the United States declined 
to review the decision of the circuit 
court of appeals. 

The question has been posed: What 
is the significance of the New river 
litigation? Unfortunately, owing to 
the fact that the plaintiff was prevent- 
ed from obtaining a determination 
upon the merits of what it believed 
to be its constitutional rights, the deci- 
sion is without significance.* Of 
course, it does bring into sharp relief 
the growing evil which flows from 
the tendency of the Federal govern- 
ment to create all manner of bureaus 
to deal with the rights of citizens 
without providing any mode of review 
for bureaucratic action or any safe- 
guard for the citizen against bureau- 
cratic tyranny. 





2In the issue of the Pustic UTiLiries 
FortNIGHTLY for August 2, 1934, under the 
title “Regulation Moves Upstream,” Mr. Os- 
wald Ryan, general counsel of the Federal 
Power Commission, discusses the significance 
of the Supreme Court decision in the New 
River Federal Power Case. The decision of 
the high court, writes Mr. Ryan, is thought 
by some to be a “dogfall” settling nothing of 
importance either to the government or to the 
industry, and by others to settle matters of 
vital importance connected with the Federal 
control of the hydroelectric industry, includ- 
ing the constitutionality of that control. No 
basis for the latter view is given or would 
seem to exist. On petition for rehearing the 
circuit court of appeals for the fourth circuit 
said: 

“As to the scope of the decision, all that was 
decided was that, for the reasons given in the 
opinion, the court below was without jurisdiction, 
whether the suit was considered as one in rem 
to remove cloud from title or in personam to 


enjoin action on the part of the individual de- 
fendants.” 


Indeed, since none of the defendants had 
been found within the district where the suit 
had been brought and service had been had 
by warning order served outside of the dis- 


trict under § 57 of the Judicial Code, the 
plaintiff at all times conceded that if the suit 
were not one in rem or quasi in rem for re- 
moval of a cloud or encumbrance on title, 
there was no jurisdiction; and the court of 
appeals held that the bill did not state a case 
for removal of a cloud for the reason that if 
the instrument alleged to create the cloud was 
void, it was void upon its face. 

In view of the well-established rule that 
denial of certiorari by the Supreme Court is 
without significance in establishing the law 
even where no question of jurisdiction is in- 
volved, it is clear that a denial of a petition 
for certiorari to review a decision of a lower 
court merely holding that such court was 
without jurisdiction of the controversy, could 
not constitute a determination on the merits 
of the questions presented. Since the Ap- 
palachian Electric Power Company, with full 
notice to the Federal Water Power Com- 
mission, has been actively engaged upon the 
construction of the New river project since 
June, 1934, there would seem to be no basis 
for stating or implying that the Appalachian 
Electric Power Company shared in the sup- 
posed view that the decision in the New 
River Case determined any of the merits of 
the controversy. 
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_ also illustrates the eager willing- 
ness with which Federal officials 
avoid an examination of the question 
whether they have arbitrarily, or even 
in good faith and with the most ex- 
alted motives, infringed the constitu- 
tional rights and privileges of a citizen 
of the United States. However, from 
the standpoint of the merits, with 
which this article is primarily con- 
cerned, it remains true that the deci- 
sion of the high court in the New 
river litigation is without significance. 

But if we ask what is the signifi- 
cance of the controversy which the 
New river litigation left unsettled, 
then it would be difficult to overstate 
the importance of the questions left 
unsolved and undetermined. 

These questions involve the preser- 
vation of the dual form of our con- 
stitutional system of government, and 
the preservation of those safeguards 
of property which have been supposed 
to be irrevocably secured by the Con- 
stitution itself. They present in acute 
form the dangers which inhere in the 
best intentioned bureaucratic govern- 
ment. A brief statement of the gene- 
sis of the Federal Water Power Act 
and of the history of the New river 
controversy will make clear these is- 
sues. 


I 1920, conservation agitation was 
widespread. The Rivers & Har- 


e 


bors Act of March 3, 1899, prohibited 
the construction of a dam in navigable 
waters of the United States without a 
special act of Congress in each case. 
No Federal consent was, or, it is be- 
lieved, could constitutionally be re- 
quired for the erection of a dam in 
a nonnavigable stream. The bill which 
eventually became the Federal Water 
Power Act of 1920 was proposed and 
adopted not as an assertion of any 
further control over the navigable 
waters of the United States but to 
provide a more convenient means of 
granting the consent of the Federal 
government necessary to the construc- 
tion of dams in navigable waters, 
and thereby to foster the development 
of the water-power resources of the 
country. 

The power of Congress in the 
premises rested solely upon its power 
over navigable waters, such power it- 
self being merely implied from its 
power over interstate commerce. At 
the same time there were pending in 
the Congress bills designed to provide 
a new and more convenient method 
for leasing and developing water 
power on public lands and reserva- 
tions. Of course, the source of con- 
stitutional power in the latter matters 
is wholly different and distinct from 
the source of constitutional power 
over navigable waters; for in the case 
of public lands and reservations the 


“' . . the Federal Water Power Act was passed as a con- 
q servation measure. But how well grounded were the ap- 
prehensions of Senator King that future administrators 
of the act would reach out more and more to extend their 


jurisdiction and power and encroach upon the rights of 
citizens and the states is well illustrated by the history of 


the New river controversy.” 
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government speaks as a proprietor, 
while in the case of navigable waters, 
it exercises only a governmental func- 
tion. 


HESE bills were eventually com- 

bined in the Federal Water 
Power Act; and it is not unnatural 
that some confusion of language arose 
through combining in a single statute 
subjects resting upon entirely differ- 
ent bases of constitutional power and 
subjects over which the extent of 
Federal power is widely different. 

In the course of the debates on the 
consolidated bill, Senator King said 
in part: 

. . « I am afraid that under this bill 
and under the definitions to which I have 
called the Senator’s attention it will be as- 
serted by those having the administration 
of the bill that every little stream or 
rivulet that finds its way directly or in- 
directly into a larger stream which may 
become navigable is under the jurisdiction 
of this commission, so that no man may 
go upon these little streams and utilize the 
waters therein flowing for power or other 
purposes contemplated by this bill, without 
obtaining permission from the commission 
which is created by the bill. 

Senator Nelson, who was in charge 
of the bill, reassured Senator King, 
and said: 

I think the apprehensions of the Senator 
from Utah are not warranted. If the whole 
paragraph be read and considered as an 


entirety, it will appear that it relates only 
to mavigable streams. 


S° the Federal Water Power Act 
was passed as a conservation 
measure. But how well grounded 
were the apprehensions of Senator 
King that future administrators of 
the act would reach out more and 
more to extend their jurisdiction and 
power and encroach upon the rights 
of citizens and the states is well illus- 
trated by the history of the New river 
controversy. 


17 


The Appalachian Electric Power 
Company had acquired at great cost 
a site suitable for the development of 
water power at New river near Rad- 
ford, Virginia. A predecessor of the 
Appalachian Electric Power Company 
had filed a declaration of intention to 
construct a hydroelectric plant at this 
site. New river is a nonnavigable 
stream. The proposed power site is 
155 miles above the head of naviga- 
tion, even as artificially improved, on 
the Kanawha river. 

The commission found New river 
to be nonnavigable, but purported to 
find that the interests of interstate or 
foreign commerce might be affected 
by the project and ordered the com- 
pany not to proceed with its construc- 
tion without first obtaining a major 
license. The Appalachian Electric 
Power Company had at all times 
taken the position that the commission 
was without any jurisdiction over its 
project. However, to avoid any con- 
troversy, the Appalachian Electric 
Power Company offered to accept a 
minor part license which should con- 
tain all such conditions, but only such 
conditions, as have a real and sub- 
stantial relation to the protection of 
navigation on, or the navigable capac- 
ity of, the navigable Kanawha river, 
155 miles below. This was the only 
navigable water which could by any 
possibility be affected; and General 
Taylor, Chief of Engineers of the 
United States Army, had reported “it 
would not be possible to operate the 
proposed project so as to adversely 
affect navigation on the Kanawha 
river.” 


O Nn September 22, 1930, the Attor- 
ney General of the United States 
4 
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Confiscation of Private Property under Water Power Act 


ce HE Federal Water Power Act seeks in 

the guise of regulation to take private 
property for a public use without compensation. 
It does not seek to abate the structure as an 
obstruction to navigation or to navigable ca- 
pacity, but to use the property just as the 
private individual has used it. It does not seek 
to regulate the property to prevent obstruction 
to navigation or to navigable capacity, but to 
use the property either for profit as the private 
individual has used it, or even to create a public 


improvement at private expense.” 





rendered an opinion that the Federal 
Power Commission might issue a 
minor part license for a project on 
a nonnavigable stream containing only 
such conditions as might be necessary 
to protect navigation on or navigable 
capacity of navigable waters, and that 
such a construction was necessary to 
avoid grave constitutional questions. 
The Attorney General said: 


The only interest which the United 
States has to protect and for which it 
may be justified in issuing a license is 
a very minor part of the project, viz: the 
manner in which the flow of the stream 
below the dam is affected by the operation 
of the water power. 

But the power commission was 
seemingly not concerned with protect- 
ing navigation or navigable capacity. 
It apparently was interested in acquir- 
ing property of a citizen of the United 
States without just compensation ; for 
it refused to grant a minor part li- 
cense, which would have safeguarded 
every legitimate interest of the United 
States, and forbade the Appalachian 
Electric Power Company to proceed 
with its project without securing a 


major license from the commission. 


MAJOR license under the Federal 
Water Power Act confers no 
right upon the licensee to interfere 


with navigation or navigable capacity. 
Clearly, as applied to a nonnavigable 
stream, it creates no right to do any- 
thing which would otherwise be un- 


lawful. It does, however, subject the 
licensee to a vast number of burden- 
some regulations among which is the 
so-called right of “recapture” by the 
United States. 

“Recapture” is a weasel word. It 
implies the retaking or reclaiming of 
something owned by the recapturer 
and of which he had theretofore 
merely temporarily surrendered pos- 
session, or as it were, a right of re- 
verter. But in fact, “recapture” is a 
euphonism for taking property for 
public use without just compensation. 
The Power Act does not use this 
word. It does not resort to this sub- 
terfuge, but describes the process as 
“taking over” the property of the citi- 
zen and in the same section carefully 
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distinguishes the right of the United 
States, a state, or a municipality to 
acquire the property by condemnation 
proceedings “upon payment of just 
compensation.’® 

By the so-called right of recapture, 
the licensee is required to agree that 
at the end of the license period the 
United States may “take over” the 
project upon payment to the licensee 
of his “net investment” in the project, 
or its then fair value, whichever is the 
less. 


N® does “net investment” under 
the statute mean the amount 
which was reasonably and even pru- 
dently expended in the acquisition 
and construction of the project. Even 
that “net investment” is subject to 
diminution by deduction of amortiza- 
tion reserves, unappropriated surplus, 
current depreciation accounts, and 
sinking funds, and by expropriation 
of excess profits as defined by the 
Federal Power Commission; and at 
the end of the license period the gov- 
ernment will have the choice of acquir- 
ing the property for its actual cost 
less such deductions, or its fair value, 
whichever may be the less. 

And such “net investment,” even 
as so computed and diminished, is 
subject to still further diminution 
through the power of the government 
to debase the currency as it has done 
by over forty per cent during the past 
year. 

The value allowed for lands may 
not exceed “the actual reasonable cost 
thereof at the time of acquisition by 
the licensee,” which obviously must 
have been fifty years and may have 
been much more than fifty years be- 


3 United States Code, Title 16, § 807. 


fore the exercise of the so-called right 
of recapture. The increase in land 
values is taken by the government. 
Any decrease in land values is borne 
by the licensee. . 

It must be conceded that “recap- 
ture” is a new and at least heretofore 
supposedly unconstitutional method of 
“taking over” the property of a citizen 
for a public use. 


HE act, as the general counsel 

for the Federal Power Commis- 
sion has recently pointed out, also pur- 
ports to grant rate-making authority 
to the Federal Power Commission. 
However, even assuming that the 
Federal government has the constitu- 
tional power, which the writer doubts, 
the act is not one for the regulation 
of interstate rates for electric power. 
It is not applicable to power generated 
by steam or even by water power 
other than that generated by a licensee. 
Nevertheless, the commission claims 
the right to exercise this discrim- 
inatory regulation over rates of li- 
censees and to base rates upon net 
investment, minus the deductions 
hereinbefore enumerated, or fair val- 
ue, whichever is the lower. We agree 
with the recently published view of 
the general counsel of the Federal 
Power Commission that this is a new 
departure in rate making. Manifestly, 
it is a departure which has been con- 
sistently denied to the states under 
language which seemingly should have 
the same meaning whether found in 
the Fifth or Fourteenth Amendment 
of the Federal Constitution. These 
were among the burdens which the 
Federal Power Commission sought to 
impose upon the exercise by the Ap- 
palachian Electric Power Company of 
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the property right, conferred upon it 
by the laws of Virginia, to develop 
water power upon a nonnavigable 
stream. 


HEN this impasse had been 
reached, the company filed suit 
to remove the cloud cast upon the 
title to its lands by the finding and 
order entered in the public records 
by the members of the Federal Power 
Commission. The company. asked 
that the finding and order be declared 
null and void and as incidental relief 
that the defendants be enjoined from 
taking any steps to interfere with the 
plaintiff in the construction of its 
hydroelectric project. The company 
contended, first, as Senator Nelson 
and other Senators had done, that 
the Federal Power Act properly con- 
strued does not purport to authorize 
the commission to require a license or 
permit for the construction of a dam 
on a nonnavigable stream ; and second, 
that if the Federal Power Act could 
be construed to confer such power 
upon the commission over nonnavi- 
gable streams, then it is to that extent 
unconstitutional and void. In support 
of the latter contention, the company 
relied upon the following proposi- 
tions : 
First: It is beyond the constitu- 


tional power of the Federal govern- 
ment to require a citizen to obtain any 


license as a condition of the exercise 
of his property rights, derived wholly 
from state sovereignty, to construct, 
maintain, and operate a hydroelectric 
development upon a nonnavigable 
stream. 


Seconp: If the Federal govern- 
ment may require some license, the 
conditions which could constitutional- 
ly be imposed through or by such li- 
cense upon the exercise of a citizen’s 
property right to develop water power 
upon a nonnavigable stream would 
necessarily be limited to those con- 
ditions having a real and substantial 
relation to the protection of naviga- 
tion on or the navigable capacity of 
some navigable water of the United 
States. 


Tuirp: Since none of the condi- 
tions other than those relating to the 
method of operation or control of 
flow, which the plaintiff had offered 
to accept, could be held to have any 
real or substantial relation to the pro- 
tection of navigation or navigable 
capacity elsewhere, the Power Act is 
to that extent unconstitutional and 
void. 


ly the beginning counsel for and 
members of the Federal Power 
Commission seemed to share the view 
that the Federal Water Power Act, 
at least where a major part license is 
required, is unconstitutional as applied 
to nonnavigable streams; for they 
strenuously and almost frantically in- 
sisted that notwithstanding the fact 
that the Federal Power Commission, 


— how can the undoubted power of the Federal gov- 
q ernment artificially to enlarge navigable capacity or to 

create navigable capacity in nonnavigable streams or 

through canals over dry land justify the so-called ‘recap- 

ture’ clause of the Federal Power Act, or in the language 

of the act the ‘taking over’ of the property of a citizen 

without the payment of just compensation.” 
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the incumbent Chief of Engineers of 
the United States, and his predecessor 
had all found New river to be non- 
navigable, the court should take ju- 
dicial notice of an alleged navigability 
of New river and decide the case upon 
the hypothesis of a navigable stream.* 

Strangely enough, counsel for and 
members of the commission at the 
same time insisted that the purported 
finding of the commission that the 
project might affect interests of inter- 
state and foreign commerce was im- 
mune from judicial review, although 
such finding purported to determine 
the existence of a fact upon which 
commission jurisdiction was depend- 
ent even under the commission’s inter- 
pretation of the act and although a 
finding of fact which, in one view, 
was also determinative of a constitu- 
tional right asserted by the plaintiff. 
It was solemnly asserted that the fiat 
of the Federal Power Commission, 
even though determinative of a con- 
stitutional right, was above review 
and conclusive of the rights of a citi- 
zen of the United States. 

In the end the defendants contended 
broadly that, notwithstanding the act 
in terms confers no licensing power 
outside of pub!.- lands except on 
navigable streams, the commission 
has full jurisdiction over all non- 
navigable as well as navigable streams. 
Obviously Senator King’s fears had 
been well founded. 


I“ support of the constitutionality 
of the Power Act as interpreted 


#While the New river litigation involves 
only the constitutionality of the Federal 
Power Act if applied to projects on non- 
navigable streams, in the opinion of the 
writer many of the conditions sought to be 
imposed by license are equally unconstitutional 
as applied to projects on navigable streams. 


by the commission, the defendants 
contended : 


First: The United States has con- 
stitutional power to regulate struc- 
tures in nonnavigable streams for the 
preservation and improvement of the 
navigable capacity of the navigable 
waters of the United States; and 
hence may make a Federal license a 
sine qua non of the validity of a struc- 
ture in a nonnavigable stream. 

Seconp: Since the Federal gov- 
ernment may absolutely prohibit the 
erection of any structure in a nonnav- 
igable stream without a license, it has 
the discretion to incorporate any con- 
ditions which it desires in a license. 

Tuirp: The United States has the 
power not merely to regulate naviga- 
ble waters but to improve and enlarge 
navigable capacity; and the right of 
“recapture,” to which all other con- 
ditions must be treated as ancillary, 
is an appropriate if not a necessary 
provision for the exercise of this con- 
stitutional power of improvement and 
enlargement of navigable capacity. 


Now even on navigable streams the 
Federal Water Power Act provides 
only for licenses for projects which 
will not impair navigation or navigable 
capacity. 


n the absence of the impairment of 

any navigation on or navigable 
capacity of navigable water, what is 
the factual foundation for the exercise 
of any Federal power in relation to 
nonnavigable waters? Certainly, it 
must be regarded as extremely doubt- 
ful whether the Federal government 
has the constitutional power to make 
a Federal license a sine qua non of 
the validity of a project in a non- 
navigable stream when so operated as 
not to interfere with navigation on or 
navigable capacity of navigable waters 
elsewhere. 
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Side-stepping by Legal Technicality 


ce 


citizens will, and Federal officials should, view with dis- 


satisfaction a situation where actions of Federal officials and com- 

missions sincerely believed to constitute gross invasions of the 

rights of citizens of the United States will stand, not because they 

have been found to be lawful and proper, but because under our 

system of jurisprudence such Federal officials or commissions have 

found it possible to avoid an examination of their actions upon 
the merits.” 





But if the Federal government may 
require some license as a condition of 
the validity of a project on a non- 
navigable tributary, what basis exists 
in constitutional law as it has hereto- 
fore been known for the contention 
that the existence of this power may 
be made the vehicle for attaching any 
desired condition, although it involves 
the exercise of a power expressly de- 
nied to the Federal government and 
reserved to the states and the people? 
What is the source of any constitu- 
tional power in the Federal govern- 
ment to “take over’ hydroelectric 
projects on nonnavigable streams? 


iy constitutional authority to take 
over the power industry exists, 
why may not the Federal government 
take over any or all industries? But 
in any event, how can the undoubted 
power of the Federal government arti- 
ficially to enlarge navigable capacity 


or to create navigable capacity in non- 
navigable streams or through canals 
over dry land justify the so-called 
“recapture” clause of the Federal 
Power Act, or in the language of the 
act the “taking over” of the property 
of a citizen without the payment of 
just compensation? 

The defendants in their brief said: 
“Tf the government can recapture, 
then it can prescribe all the terms of 
recapture.” 

The government has the right to 
condemn property for a public use, but 
it cannot prescribe the terms of con- 
demnation. Under the Constitution it 
must pay just compensation, and, in- 
deed, this power to acquire property 
for a public use upon payment of 
just compensation is carefully dis- 
tinguished from the so-called right 
of “recapture” in the Federal Water 
Power Act itself. Indeed, the defend- 
ants, in an attempted justification of 
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the so-called recapture clause, asserted 
that “methods of reaching a judgment 
as to what is fair compensation as 
applied in the courts, were unsatisfac- 
tory.” 


:” support of the constitutionality 
of the Power Act, the defendants 
cited the construction of reservoirs on 
nonnavigable tributaries and the es- 
tablishment of national forests on 
headwaters of drainage areas for flood 
control purposes in the interests of 
navigation. 

But, in all such cases the private 
property taken for the public use was 
paid for in accordance with the man- 
date of the Constitution. 

Why should any different rule apply 
to the property of a citizen on a non- 
navigable stream merely because it 
consists of a power plant? Indeed, 
if the theory of the commission is 
correct, there is no reason why the 
Federal government may not forbid 
a person owning a forest along a 
stream, whether navigable or non- 
navigable, to cut off his timber because 
it might affect the run-off and thereby 
affect navigable capacity elsewhere, or 
forbid a farmer to till his swamp 
lands because draining them might 
also affect navigable capacity else- 
where. 


HERE is a vast distinction be- 

tween the power of the Federal 
government to construct a public proj- 
ect, paying for private property taken 
for the public use, and. its power to 
regulate private property without 
compensation. There is a wide differ- 
ence between the making of a public 
improvement with compensation for 
private property taken and the taking 
of private property without just com- 


pensation to make the public improve- 
ment under the guise of regulation. 
There is a vast distinction between 
the power of the Federal government 
to abate an obstruction to navigation 
or navigable capacity in a navigable 
stream without compensation, whether 
the obstruction be within the physical 
limits of the navigable stream or in 
a nonnavigable tributary, and the 
power of the Federal government 
to take a structure for public use, 
whether situated in a navigable or 
nonnavigable stream. 

The Federal Water Power Act 
seeks in the guise of regulation to 
take private property for a public use 
without compensation. It does not 
seek to abate the structure as an ob- 
struction to navigation or to navigable 
capacity, but to use the property just 
as the private individual has used it. 
It does not seek to regulate the prop- 
erty to prevent obstruction to naviga- 
tion or to navigable capacity, but to 
use the property either for profit as 
the private individual has used it, or 
even to create a public improvement 
at private expense. Heretofore none 
of these things could be done. Cer- 
tainly the New river litigation did not 
establish that they can now be done. 


HE state of Virginia, the sover- 

eignty from which all of the 
property rights of the plaintiff flowed, 
appeared as a friend of the court and 
opposed the action of the Federal 
Power Commission. 

Virginia asserted that it had the 
right to determine its own policy for 
the development of the water-power 
resources of the state, and, if need 
be, it had a right to make its own 
mistakes. It was once thought that 
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this was a fundamental doctrine of 
American constitutional law. It was 
once thought that the right of the 
states to control their internal affairs 
and policies was a sacred heritage of 
the American system of government; 
and it was also once thought by many 
to be a great social and economic, as 
well as political, advantage that each 
state could make its own experiments. 

But the theory back of the Federal 
Power Act is that the states may only 
develop their natural resources in ac- 
cordance with the political theories 
and the social and economic doctrines 
prevalent among those transiently in 
power at Washington. 

And now finally by implication up- 
on implication and administrative in- 
terpretation based upon inference, 
bureaucracy would reach out and lay 
its heavy hand even upon the spring 
houses of the land. During the de- 
bates on the Federal Water Power 
Act, Senator King and Senator Thom- 
as predicted that the pretentions of 
the administrators of this act to juris- 
diction and power would eventually 
reach the snow line and perhaps even 
the clouds. This prediction has not 
yet come true, but it can hardly longer 
be regarded as fanciful. 


B”™ it has been suggested that in 
any event, the New River Case 
has left many obstacles in the road 
of the citizen who, believing that his 
constitutional rights have been in- 
fringed by some action of the Federal 
Power Commission, would invoke the 
protection of the Federal courts. One 
might even suspect a certain exulta- 
tion that these obstacles to a deter- 
mination of such questions on the 
merits are believed to exist. 

But it would seem clear that a de- 
nial of certiorari to review the deci- 
sion of the court of appeals for the 
fourth circuit could decide nothing 
other than that there was no jurisdic- 
tion in rem in that proceeding. The 
defendants had refused to enter an 
appearance and had interposed every 
obstacle to a decision upon the merits. 
It would seem clear that the decision 
creates no jurisdictional obstacle to 
a suit against the members of the 
Federal Power Commission or the 
Attorney General in the courts of the 
District of Columbia where personal 
jurisdiction might be obtained. 

However, it is a sad commentary 
upon the administration of justice 
that a board or commission sitting in 
the District of Columbia may ful- 


own policy for the development of the water-power re- 


q “VIRGINIA asserted that it had the right to determine its 


sources of the state, and, if need be, it had a right to make 
its own mistakes. It was once thought that this was a fun- 
damental doctrine of American constitutional law. — 
But the theory back of the Federal Power Act is that the 
states may only develop their natural resources in accord- 
ance with the political theories and the social and economic 
doctrines prevalent among those transiently in power at 


Washington.” 
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minate orders which purport to re- 
strict the use or even to create an 
interest in real estate located in Cali- 
fornia or Montana, and a citizen of 
the United States may not litigate the 
validity of this bureaucratic fiat with- 
out going 3,000 miles to Washington 
and there conducting at ruinous ex- 
pense litigation to vindicate his right 
to make proper uses of nonnavigable 
waters arising in or meandering 
through his premises. Certainly there 
is a crying need for the enactment of 
a bill, such as those introduced into 
the last Congress, which would con- 
fer jurisdiction upon the district court 
in the district where the plaintiff re- 
sides, over officials and commissions 
of the United States sued as individ- 
uals or in their official capacity. 


HILE it is not believed either that 

the granting of the relief sought 
in the suit filed in the New river litiga- 
tion or which might be sought in a 
suit for a similar purpose filed in the 
courts of the District of Columbia 
would constitute a declaratory judg- 
ment, it may be noted that on June 14, 
1934, a bill was enacted into law, 


which expressly gives the courts of 
the United States jurisdiction to ren- 
der declaratory judgments.® 

Hence it would seem clear that even 
if the contrary view were adopted a 
determination of these questions on 
the merits could nevertheless be ob- 
tained in the courts of the District 
of Columbia. 

In the meantime, citizens will, and 
Federal officials should, view with 
dissatisfaction a situation where ac- 
tions of Federal officials and commis- 
sions sincerely believed to constitute 
gross invasions of the rights of citi- 
zens of the United States will stand, 
not because they have been found to 
be lawful and proper, but because un- 
der our system of jurisprudence such 
Federal officials or commissions have 
found it possible to avoid an examina- 
tion of their actions upon the merits. 

As pointed out by Lord Hewart, 
Lord Chief Justice of England, in 
his book entitled “The New Despot- 
ism,” it is in this ability to avoid ju- 
dicial examination upon the merits 
that inheres the greatest danger of 
bureaucratic tyranny. 


5 United States Code, Title 28, § 274 D. 


Note.—Early adjudication of the constitutionality of a number of the 


features of the Federal Water Power Act is possible as a result of 

the decision of the Federal government to sue the state of West 

Virginia with respect to the jurisdictional claims of that state over 

navigation and power development. A motion of the government to 

file a bill of complaint has been granted and the case is already in 

the United States Supreme Court with the possibility of a final 
decision as early as May or June. 





’ Ignorance of the Law 


Tz committee of the American Bar Association has prepared a 
10,000-page report on the laws passed by Congress since March 4, 
1933. It was found that the volume has exceeded that of all Federal 
statutes since 1789, when the government began. 

—San Francisco Chronicle. 








Why Municipal Utility Plants 
Should Not Be Taxed 


THEY are, in the opinion of the author, like nonprofit charity, religious 

and educational institutions, such as orphan asylums, churches, parochial 

schools, endowed hospitals, and recreational centers, and equally with them 

entitled to exemption from the burdens of taxation; and anyway, he asks 
why should a state ever tax itself or any part of itself? 


By THOMAS L. COOKSEY, M. D. 
Gone are has written that 


some are born great, others ac- 

quire greatness, and still others 
have greatness thrust upon them. 
When we consider municipalities that 
are in the utility business, however, 
we rarely if ever find that they had 
such a varied choice. 

No municipality was ever “born” 
with its own power plant already at- 
tached and in operating condition. 
Nor is there much evidence that any 
municipality ever coolly decided to go 
into the utility business of its own 
free will ; that is, just as a hard-headed 
business proposition. 

Invariably municipalities have had 
public ownership thrust upon them. 
They have been literally pushed into 
the utility business, either because 
they could not get service otherwise, 
or because they could not get fair 
service at reasonable rates from pri- 
vate utility operators. 


Once launched into the sea of utility 
operations, municipalities soon find 
that it is a sink-or-swim proposition 
and that the bare principle of public 
ownership conceals no mysterious 
source of financial benefits. That is 
why many municipalities owning their 
own plants in Indiana learned years 
ago to put their operations on a busi- 
nesslike basis. That they have done 
this successfully is borne out by the 
record of their experience during the 
depression years. Comparisons are 
always odious and it would serve no 
particular purpose to mention names 
of Indiana cities which did and those 
which did not see fit to go into the 
utility business during this period. 
Suffice it to say that Indiana munic- 
ipalities which have undertaken to 
operate their own utility plants are, 
generally speaking, much better off to- 
day financially than those which have 
not done so. 
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7 municipal plants were in- 
variably established over formid- 
able opposition and often at consider- 
able sacrifice on the part of taxpayers. 
Now these taxpayers are reaping the 
reward of their vision. Revenues 
from municipal utility operations have 
often come to the aid of hard-pressed 
cities during the depression period 
when local taxes could not be com- 
pletely collected. Some municipal util- 
ity towns have been able to carry on 
without drastic or dangerous retrench- 
ment in necessary municipal functions 
because of the margin of financial 
safety of their local utilities. 
Opponents of municipal ownership 
may claim that these financial advan- 
tages of municipal plants have been 
accomplished at the expense of higher 
rates for utility service and that mu- 
nicipal plant ratepayers have in effect 
been subsidizing the taxpayer class of 
the same community, but the official 
record belies this argument. The 
United States Census Bureau Report 
on electrical operations in this country 
during the year 1932 clearly shows 
that the rates charged by municipally 
owned plants in Indiana for domestic 
and small commercial service have 
been on a general average about 38 
per cent lower than rates charged by 
private electric companies for the same 
class of service in the same state. To 
be more specific, the Census figures 
show that all municipal plants in In- 
diana charged an average rate to do- 
mestic patrons of 2.6 cents per kilo- 
watt hour while the privately owned 
plants averaged 4.2 cents per kilowatt 
hour for the same class of service. 


HESE facts are mentioned not for 
the purpose of demonstrating the 


relative merits or demerits of munic- 
ipal utility operation as compared with 
private operation—a subject quite out- 
side the scope of this article—but to 
illustrate the margin of financial ad- 
vantage which utility operating mu- 
nicipalities have enjoyed through their 
own foresight and effort, and to show 
how seriously this margin would be 
impaired by the levying of state, coun- 
ty, or other forms of taxation upon 
these municipal enterprises. 

It is not as if municipal utilities 
were profit-making institutions. True, 
the difference, if any, received by 
municipalities from their utility opera- 
tions over and above expenses and 
carrying charges may be called “prof- 
it” in the technical sense of the term, 
but it is not a profit in the liberal 
sense, meaning a profit which goes 
into some individual pocketbook, such 
as a dividend to stockholders from 
private utility operations. 

The “profits” received from munic- 
ipal plants go right back into the com- 
munity in some form of social im- 
provement for the benefit, not only of 
local citizens but citizens of the state 
at large. Street improvements, street 
lighting, effective policing, and ade- 
quate local education—these are bene- 
fits which municipal plant profits help 
to defray, and benefits which the citi- 
zens of the state at large enjoy direct- 
ly or indirectly. 


C has long been the practice not only 
in Indiana but in every state in the 
Union to exempt from taxation non- 
profit charity, religious and educa- 
tional institutions, such as orphan 
asylums, churches, parochial schools, 
endowed hospitals, and recreational 
centers. The sound theory behind this 
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tax exemption is that these institu- 
tions, operated without profit by pub- 
lic-spirited citizens willing to support 
them, contribute so much more to the 
public welfare by disseminating the 
advantages of education, religion, and 
charity, that the state should do all 
it can to encourage their work and 
at least not hamper it by diminishing 
the donated resources of these institu- 
tions by tax assessments. 

Why, then, should any distinction 
be drawn between municipally owned 
utility operations and these nonprofit 
institutions. Do not the profits of 
municipal plants which are diverted 
into improved highways, lighting, po- 
licing, public education, and poor re- 
lief prove of advantage to the citizens 
outside of these municipalities? If 
these profits were suspended through 
tax assessments would not the state 
itself find it necessary to undertake 
many of the expenses formerly de- 
frayed by utility operating municipali- 
ties themselves ? 


OMING back to Indiana we find 

that the new law for taxing mu- 
nicipalities even goes to apparent ex- 
tremes in depriving utility-operating 
municipalities of any indirect advan- 
tage from taxes obtained from their 
plant operations. We find that the 
law excludes from participation in the 
revenue derived from municipal plant 
taxation, the poor relief and schools 


in the communities taxed, and sends 
the tax funds outside of the taxing 
limit to be spent, more than likely in 
some locality in more desperate finan- 
cial condition—in some community 
perhaps that lacked the vision to estab- 
lish its own utility plant. This is put- 
ting a penalty upon the industry and 
thrift of the citizens of one com- 
munity for the benefit of another. 

Of course, many advocates of the 
municipal tax law deny that such a 
discrimination between communities 
will result. They argue that, by and 
large, all communities will participate 
in the proceeds approximately in the 
same proportion in which their citi- 
zens have contributed. Assuming for 
argument only that this is true, the 
municipal tax supporter runs smack 
into the irrefutable conclusion that his 
plan resolves itself into a merely elab- 
orate and expensive way of doing 
something that is already being done 
by the municipalities for themselves. 
In such an event, why bother with the 
tax at all? 


MUNICIPALITY is an administra- 
tive subdivision of a state and 

just why a state should ever tax itself 
or any part of itself has never been 
made entirely clear by advocates of 
the municipal plant tax. The great 
majority of Indiana communities, for 
example, operate their own water- 
works. Taxes from the operation of 


e 


dentally, it makes money on its operations would be no 


q “To tax a municipal plant solely on the theory that, inci- 


more logical than to tax churches on the money made on 


charity suppers or entertainments, or to tax schools be- 
cause they incidentally made some money on football or 
basketball games.” 
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these waterworks will, presumably, be 
spent for the benefit of people of com- 
munities in which these waterworks 
are located. Again the question, why 
tax in the first place? Why go to 
the administrative fuss and bother of 
billing the city for funds to be spent 
for the benefit of people of the city 
when the cities could spend their 
funds for the same purpose and with 
much better effect? It seems some- 
what like a man sending himself a bill 
for painting his own house and then 
paying the money, as house owner, to 
himself as house painter. In other 
words, it seems quite silly unless, as 
already suggested, the whole plan is 
just a scheme for shifting the money 
of some communities to other com- 
munities; and if that is the premise 
upon which the municipal plant tax 
law stands, it is all the more inde- 
fensible. 


FTER all, it is important to get 
back to a common-sense and 
fundamental viewpoint in discussing 
this subject. It is necessary to con- 
sider first of all: what is a munic- 
ipality and why? 

Without attempting a technical le- 
gal definition for the term “municipal 
corporation,” no one will deny that a 
municipality is a local governmental 
entity formed by common consent for 
the purpose of doing certain things 
for the individual inhabitants in the 
area affected, which they cannot easily 
do for themselves, but-which must be 
done for the mutual protection of all. 
Under these general powers and duties 
of a municipality come such matters 
as policing, education, and supervising 
the general health and safety of the 
community. 


.’ is not difficult to see that from 
the duty to protect the health of 
the citizens there follows a duty to 
provide a sufficient and pure source 
of water supply. Likewise, from the 
duty to protect the citizens from un- 
safe travel about the city there fol- 
lows a duty to provide reasonably ade- 
quate highways, which in these days 
of traffic and crime necessarily in- 
cludes well-lighted highways. Nor is 
it surprising that in the exercise of 
these duties, many municipalities 
found it not only advisable but neces- 
sary to acquire and operate their own 
waterworks and electric plants. These 


‘rights and duties of municipal cor- 


porations have their roots in the earli- 
est history of local governments, when 
the town pump and community lan- 
terns were the sacred charges of local 
officials. 


UC may be argued at this point that 
the use of electric energy has so 
developed that the use of the munic- 
ipality is much smaller than the use 
by the private individuals and con- 


cerns. The main purpose, however, 
of municipal ownership and operation 
is still a public one and the utility 
service which it renders to its private 
citizens is purely incidental. 

Taxing of these municipal enter- 
prises therefore would be the taxation 
of a governmental function. To tax 
a municipal plant solely on the theory 
that, incidentally, it makes money on 
its operations would be no more logi- 
cal than to tax churches on the money 
made on charity suppers or entertain- 
ments, or to tax schools because they 
incidentally make some money on 
football or basketball games. 

The new tax law is revolutionary 
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Municipal Utilities As Depression Relievers 


SCP EVENUES from municipal utility opera- 

tions have often come to the aid of 
hard-pressed cities during the depression period 
when local taxes could not be completely col- 
lected. Some municipal utility towns have been 
able to carry on without drastic or dangerous 
retrenchment in necessary municipal functions 
because of the margin of financial safety of 


their local utilities.” 





in character and changes the century- 
old theory of taxation. Formerly 
taxes were assessed on the basis of 
the need for money in the unit where 
the property sought to be taxed is 
located. This law does not give to 
the local taxing unit where the prop- 
erty is situated any part of the reve- 
nue derived from taxation. In fact, 
the new tax law by taking money 
from the local unit itself and spending 
it elsewhere for the benefit of others 
in the county and state, thereby in- 
creases the tax burdens of the particu- 
lar unit which owns the utility and 
creates the funds taxed. 


y conclusion let us examine the oft- 
repeated argument that because a 
municipal plant replaces a private 
plant that paid taxes, it ought to con- 
tinue to pay the same taxes so that 
the tax burden of citizens elsewhere 
in the state may not be corresponding- 
ly increased. 

First of all, the general supposition 
is not always true. Many municipal 
plants did not supersede tax-paying 
private plants but were established for 
the very reason that local citizens 
could not get service otherwise. Let 


us assume, however, that every munic- 
ipal utility plant displaced a tax-pay- 
ing privately operated utility. What 
kind of taxes were thus superseded? 

We find that the greater portion of 
the taxes paid by any taxpayer located 
in any municipality is for local taxes. 
In Indiana the proportion of taxes 
allocated to the state and county is, 
perhaps, less than 15 per cent. In 
some other states a much smaller part 
of the local taxpayer’s dollar goes to 
the state and county. This means that 
the municipality previously collected 
for itself, let us say, 85 cents out of 
every dollar paid by the former pri- 
vate utility taxpayer. Certainly, it is 
obvious that the city could voluntarily 
decide that it would no longer collect 
that 85 cents in the form of utility 
taxes and it would be no one else’s 
concern. 


HIS does not mean that other tax- 

payers within the same commu- 
nity are saddled with the burden of 
municipal taxes thus eliminated. On 
the contrary, we have seen that the 
other local taxpayers are more than 
compensated by the new arrangement, 
but in a different form. The munic- 
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ipal utility collects as revenues not 
only the 85 cents formerly paid by the 
private utility as taxes, but an addi- 
tional amount formerly earned by the 
private utility as corporate profits. 
We see, therefore, that local taxpayers 
have much the better of the bargain. 

Again, it is important to remember 
that even a municipal plant under the 
old law was not exempted from all 
taxes which go to the state, but only 
from state real estate taxes and in- 
come taxes. Municipalities must still 
pay taxes for automobiles used in 
their utility business and state taxes 
on gasoline and, in states where sales 
taxes are imposed upon consumers of 
gas and electricity, municipal plants 
must forward these sums to the state 
for its upkeep. 


ut what about the 15 cents out of 

tax dollars formerly collected 
from private utilities? Does the state 
government really suffer from this 
loss through tax exemption of super- 
seding municipal plants? Must other 
taxpayers throughout the state make 
up this loss in order that the state 
government can carry on? 

The answer lies in the great amount 
of public welfare that municipalities 
have been able to accomplish with tax- 
free utility revenues—welfare that is 
beneficial to citizens throughout the 
state, not merely to local citizens. 


How? Well, take, for example, poor 
relief. Ifa municipality can take care 
of its local relief in whole or in part 
through profits of its utility opera- 
tions, is not the state correspondingly 
relieved of the burden? State govern- 
ments cannot let the poor starve to 
death and if local governments break 
down because they are unable to raise 
money for local relief, the state may 
and in many cases has been compelled 
to shoulder the burden. 

Does not the citizen of the state at 
large obtain some benefit from the 
fact that a particular city has been 
able to pave and light its streets well 
and send forth into the state properly 
educated youth? 


HERE are a number of other ad- 

vantages to the state at large that, 
considered as a whole, lend force to 
the conclusion that citizens through- 
out the state are far better off by 
having the state government relieved 
of the necessity of performing func- 
tions which a utility-operating munic- 
ipality is able and willing to perform 
for itself (if allowed exemption from 
state taxes on its utility revenues) 
than where the state, after collecting 
the comparably small amount of tax 
funds, finds that it must undertake 
these same social obligations which 
the municipality is no longer able to 
fulfil. 





Facts Worth Noting 


More than 400,000,000 local and long-distance calls are completed 
annually over the wires of the Bell System in Wisconsin. 


Taxes on telephone, telegraph, and radio messages were $4,686,000 
larger in the year ending June 30th than in the preceding twelve months. 


In California, utilities pay considerably more than half the cost of 
the state government through a utility franchise tax based on a percent- 
age of their gross operating revenue. This percentage was increased 
during 1933 from 74 per cent to 9 per cent. 
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Remarkable Remarks 





“There never was in the world two opinions alike.” 


Ocpen L. MILLs 


Former Secretary of the Treasury. 


~ 


JosepH P. KENNEDY 
Chairman, Securities and 
Exchange Commission. 


Dr. Wrt1AM J. CARRINGTON 
President, Kiwanis International. 


Sir Jostan STAMP 
Director, Bank of England. 
Chairman, London, Midland 

& Scottish Railway. 


JosepH B. EastMAN 
Federal Coérdinator of 
Transportation. 


Nett CAROTHERS 
Professor of Economics, 
Lehigh University. 


Norfolk Virginian-Pilot. 


Harotp L. Ickes 
Secretary of the Interior. 


C. E. Bocxus 
President of the National Coal 
Association. 


—MONTAIGNE 


“This country is being reformed in every direction. 
It isn’t moving in any.” 


> 


“The initials SEC, we hope, will come to stand for 
Securities Ex-Crookedness.” 


* 


“You may read and reread the Constitution and you 
will find no reference to government ownership.” 


> 


“You cannot make profits under a new order unless 
first of all you are making them under some kind of 
order.” 


* 


“Apparently the business men of the country want the 
railroads, and in fact all transportation agencies, to be 
privately owned and operated.” 


* 


“Trying to force recovery by statute is like standing 
up in a sailboat and blowing on the sails. The speed 
of the boat is determined by forces outside it. " 


aa 


“Geologists are predicting the end of Niagara Falls 
in about 20,000 years—grossly underestimating, it seems 
to us, the legislative resourcefulness of the electric power 
industry.” 

* 


“There has never been an administration in our his- 
tory that has gone to the people so frankly and so fre- 
quently with its problems and with its aims as has 
the present administration.” 


¥ 


“We are going somewhere in the coal industry. Per- 
haps it is to a grand smash, possibly to some form 
of regulation to a considerable part directed by our- 
selves, or we may be headed squarely into full govern- 
ment control.” 
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The Transportation Crisis 
Part III. 


Should there be a Secretary of Transportation 


in the President’s Cabinet? 


Or an independent 


Administrator supplemented by a Rate Tribunal? 

Or should equal jurisdiction over all forms of 

interstate transportation be conferred upon the 
Interstate Commerce Commission? 


By KARL KNOX GARTNER 


statement was made of the critical 
competitive conditions existing in 
the field of interstate transportation 
which seem to call for some overhaul- 
ing of our system of Federal regula- 


I’ the first article of this series a 


tion of interstate carriers. A state- 
ment was also made of the objectives 
of any planned economy for trans- 
portation. 

In the second article of this series 
the proposal of Codrdinator Eastman 
that government ownership of the 
railroads is the only ultimate solution, 
was considered. It is believed that 
the solution, as long as we remain a 
capitalistic form of government, must 
be found in some governmental form 
other than government ownership. 

The constitutional limitations that 
must be observed in adopting any 
form of regulation were also fully 


canvassed in the second article, as a 
preliminary to considering the govern- 
mental forms of regulation other than 
government ownership that are avail- 
able. 


iw there is to be that stabilization be- 
tween all forms of transportation 
and among the units composing the 
respective forms themselves, which 
the situation appears to call for, then 
all forms of transportation must be 
made subject to like regulation by one 
governmental agency. This proposi- 
tion seems axiomatic. The more far- 
sighted executives in all fields of 
transportation are coming to realize 
that the situation can be dealt with 
in no other way, and larger and larger 
sections of the public are daily coming 
to the same view. 

What form shall this single gov- 
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ernmental agency of regulation take? 
Shall it take the form of a secretary 
of transportation in the President’s 
Cabinet? Or shall it take the form 
of a transportation administrator sup- 
plemented by a rate tribunal? Or 
shall the Interstate Commerce Com- 
mission be continued in its present 
form and without change in its 
method have equal jurisdiction over 
all forms of interstate transportation 
conferred upon it? 


HESE three alternatives present, 

perhaps, in so far as the respec- 
tive principles are concerned, the 
whole gamut of regulatory possibility 
as respects the form of the regulatory 
agency. Any choice between these 
three alternatives as to form, like the 
determination of any governmental 
policy, must be a choice dictated by 
a balance between the evils and ad- 
vantages inherent in each form. 

Any secretary of transportation in 
the President’s Cabinet would clearly 
have to be supplemented by some form 
of rate tribunal, otherwise there must 
necessarily be a bureaucracy that is 
unconstitutional.”® 

Granted that such a rate tribunal 
is provided for and that there is a 
division of powers between such rate 
tribunal and the secretary of trans- 
portation and that the concurrent 
jurisdiction in the courts with respect 
to claims for damage resulting from 
violations of the act is maintained as 
provided in § 9 of the Interstate Com- 
merce Act, it must be readily apparent 
that such a secretary of transporta- 
tion would afford the efficiency of 
administration that might be expected 


16 Crowell v. Benson (1932) 285 U. S. 22, 
56, 76 L. ed. 598. 


from an administrative agency headed 
by a single executive. 


AY secretary of transportation, 
however, would necessarily be 
limited in his term of office to that 
of the President that appointed him 
which could not exceed four years 
unless the President were reélected, in 
which instance the term might or 
might not be extended dependent upon 
the will or political vicissitudes of the 
President. 

The secretary of transportation be- 
ing a member of the President’s Cab- 
inet would necessarily be directed sub- 
ject to the will of the President and 
the President in turn would be direct- 
ly responsive to political exigencies 
with the result that any administrative 
regulation of carriers by a secretary 
of transportation must necessarily be 
a thoroughly political one. 

When Congress in 1887 set up the 
system of Federal regulation for in- 
terstate railroads, its primary concern 
was to create an agency to administer 
the system that would be as nonpoliti- 
cal as it was possible to secure under 
a representative form of government. 
It created a bipartisan commission of 
five members not more than three of 
whom could be appointed from the 
same political party. (Section 11.) 
It was recognized that a commission 
of five could not operate as efficiently 
in the determination of administrative 
policy as could a single administrator 
but it was felt that the loss in effi- 
ciency was overbalanced by the gain 
in freeing the administration of the 
railroads from the influence of poli- 
tics. 


Gu the organization of the Inter- 
state Commerce Commission in 
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1887 we have had a new experience 
in governmental forms, to wit: that 
as exemplified by the Comptroller 
General, which has demonstrated that 
a determination of administrative pol- 
icy by a single executive that is as non- 
political as by a bipartisan board, is 
possible. 

The Comptroller General enjoys an 
extended term of office, is ineligible 
for reappointment, is absolutely inde- 
pendent of every branch of the gov- 
ernment, even Congress itself, and 
cannot be removed except by impeach- 
ment. Of course Congress at any time 
can repeal the legislation creating the 
office and thus retains a certain check 
upon the activities of the Comptroller 
General. 

While the rulings of the Comptroller 
General have proven irksome perhaps 
at times to every branch of the gov- 
ernment including individual members 
of Congress, it is to be observed that 
the Comptroller General has func- 
tioned as it was intended by Congress 
he should function when the particular 
form of regulation was set up, to wit: 
without fear or favor regardless of 
whom his actions might affect pro- 
vided they are within the duties im- 
posed upon him. 


I“ view of the experience that has 
resulted from this innovation in 
governmental forms, it seems logical 
to assert that a transportation ad- 
mimnistrator made similarly independ- 
ent of all political influence would 
function as nonpolitically as a bi- 
partisan commission. 

It would seem, therefore, that an 
independent transportation adminis- 
trator would fuse the efficiency obtain- 
able under a single executive such as 
a secretary of transportation and the 
nonpolitical character of administra- 
tion that is expected and assumed 
under a bi-partisan commission or 
board. 


HE Interstate Commerce Com- 

mission in its present form is un- 
constitutional. It concentrates in the 
same functional hands the legislative 
power and responsibility of prescrib- 
ing the general rate level to be charged 
the public for the future and the deter- 
mination of the administrative policy 
of regulation for railroads, as well as 
the judicial power of judging the 
damage resulting to the individual 
patron alleged to flow from any vio- 
lation of the statute or which may re- 
sult from the operation of the admin- 


e 


“IF there is to be stabilization between all forms 
of transportation and among the units composing the re- 
spective forms themselves, which the situation appears to 


call for, then all forms of transportation must be made 
subject to like regulation by one governmental agency. This 
proposition seems axiomatic. The more far-sighted execu- 
tives in all fields of transportation are coming to realize 
that the situation can be dealt with in no other way, and 
larger and larger sections of the public are daily coming 
to the same view.” 
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istrative policy so determined. It is 
the very kind of a bureaucracy that 
Mr. Chief Justice Hughes described 
as “a lien to our system of govern- 


ment.” #7 
A’ was developed in the second 
article the Interstate Commerce 
Commission, by decisions of the Su- 
preme Court, has been made the sole 
judge of the fact of unreasonable- 
ness or other unlawfulness instead 
of having only a concurrent jurisdic- 
tion with the constitutional courts as 
provided by Congress in § 9. And 
by these Supreme Court decisions, the 
commission’s decision, in so far as the 
patron is concerned, is made final not 
only as to the facts but as to the law 
and its decision cannot in any manner 
be reviewed upon the suit of a patron 
in a constitutional court. 

The fundamental right of a patron 
recognized by the common law to be 
charged only a reasonable rate, is the 
kind of a private right that depends 
for its vindication or protection, upon 
a finding of fact—the fact of un- 
reasonableness. “Finality as to that 
fact is in effect finality in law” as 
said in a similar connection by the 
learned Chief Justice in Crowell v. 
Benson, supra. 


HE Interstate Commerce Com- 

mission as it now functions is 
first the administrator determining the 
administrative policy and is thereafter 
the judge of all damages that may 
have been incurred by the transgres- 
sion of administrative policy upon the 
private rights of patrons under the 
act. The commission on the one hand 
as administrator is charged with the 


17 Crowell v. Benson, supra. 


preservation of carrier revenue on a 
basis that it will yield a certain re- 
quired annual return, and on the other 
hand as judge, it is charged with pass- 
ing upon the intrinsic reasonableness 
of the same rate level upon the suit 
of a shipper alleging unreasonable- 
ness. 

Such a concentration of the legisla- 
tive and judicial powers in the same 
hands is not only unconstitutional, but 
as a practical matter it is repugnant 
to all ideas of democracy. The deci- 
sion of the Interstate Commerce Com- 
mission on a shipper’s suit under the 
circumstances under which it now 
operates is as much of a governmen- 
tal travesty as trial by ordeal. 

It would be just as logical to abolish 
the office of President of the United 
States and turn over all of the admin- 
istrative duties to the Supreme Court 
and then expect the Supreme Court 
to render a disinterested, unbiased, 
impartial, and unprejudiced judgment 
upon any issue of private rights grow- 
ing out of the administrative policy 
which it had adopted. 


iy must be obvious, therefore, that 
under any circumstances, a radical 
change must be made in the present 
organization and method of the Inter- 
state Commerce Commission to re- 
store its functioning to a constitu- 
tional basis. 

The board or commission form act- 
ing in a purely administrative capac- 
ity, as compared with the administra- 
tor form, is inherently and necessarily 
inefficient. 

Under the board or commission 
form, every determination of admin- 
istrative policy can be reached only 
after debate and discussion in confer- 
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Drawback to Commission Form of Regulation 


“— every board or commission there seems always to emerge 
one member who, because of force of personality or a su- 
perior knowledge of the subject matter, inevitably dominates its 
deliberations and more or less controls its policy. This leadership 
just as certainly breeds its own opposition often with no sounder 
basis than personal envy or jealousy. Opposing points of view 
crystallize, become fixed and dogmatic, all of which serves only 


to prolong the conference delays. 


No such delays are possible 


under the administrator form.” 





ence. If the determination is reached 
in any other way it does not reflect 
the deliberative judgment of the mem- 
bership after conference but simply 
becomes a poll of individual view- 
points based on varying degrees of 
information and very likely misin- 
formation concerning the subject mat- 
ter. 

Every board or commission func- 
tions in conference with one mem- 
ber usually better posted than his fel- 
low members as to the facts of the 
particular matter who, because of his 
superior knowledge thereof, endeav- 
ors to educate his fellows to his view- 
point by discussion and argument. 
Such debate means delay. 


I’ every board or commission there 
seems always to emerge one mem- 
ber who, because of force of person- 


ality or a superior knowledge of the 
subject matter, inevitably dominates 
its deliberations and more or less con- 
trols its policy. This leadership just 
as certainly breeds its own opposition 
often with no sounder basis than per- 
sonal envy or jealousy. Opposing 
points of view crystallize, become 
fixed and dogmatic, all of which 
serves only to prolong the conference 
delays. No such delays are possible 
under the administrator form. 
Furthermore, in the board or com- 
mission form there is a lack of per- 
sonal responsibility because of the 
divided accountability which tends 
towards inefficiency whereas under 
the administrator form personal ac- 
countability cannot be escaped. 


| the experience of the Inter- 
state Commerce Commission it 
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would seem that the commission or 
board form would prove physically in- 
capable of handling the job of admin- 
istration presented. The commission 
with its jurisdiction confined to rail- 
roads with a very limited jurisdiction 
over pipe lines and boat lines, has re- 


_ peatedly and publicly complained that 


it is being overworked under its pres- 
ent duties and has accordingly asked 
to be relieved of certain of its duties 
with respect to railroads. 

How could such an organization 
that in its present form is already 
bogged down, extend itself to handle 
the additional jurisdiction over air 
lines, pipe lines, motor vehicle lines, 
and boat lines that would be just as 
comprehensive in each case as its 
jurisdiction over the railroads, which 
jurisdiction itself would be consider- 
ably enlarged to accomplish the stab- 
ilization and coérdination that is con- 
templated ? 

The division of the ‘Interstate 
Commerce Commission into an ad- 
ministrative branch and a judicial 
branch and the transfer to the ad- 
ministrative branch of all of the 
powers heretofore indicated as those 
that should be conferred upon an ad- 
ministrator and the judicial branch 
empowered to function solely as a 
rate tribunal as heretofore indicated, 
with provision for review in constitu- 
tional courts of all orders of the 
judicial branch on behalf of patrons 
to the same extent that such orders 
may be reviewable by the carriers, 
would undoubtedly meet the problem 
of bureaucracy and unconstitutional- 
ity now inherent in its functioning. 


- the administrative branch was en- 
trusted to the administration of a 


division of three commissioners per- 
manently designated as distinguished 
from the judicial commissioners who 
also would be designated permanently 
as judicial commissioners for the full 
period of their respective terms, a 
more efficient administration of the 
administrative powers as indicated 
would be obtained than is possible un- 
der the administration attempted by 
the full personnel of the commission 
of eleven members as at present con- 
stituted. 

A division of three commissioners 
acting as the administrative agency 
would be undoubtedly more efficient 
than an administrative agency com- 
posed of eleven members, but it cer- 
tainly would not be as efficient as an 
administrative agency with a single 
administrator. 

When the various evils and advan- 
tages inherent in the secretary of trans- 
portation form and under a commis- 
sion form divided as between an ad- 
ministrative and a judicial branch, are 
balanced with those incident to the 
transportation administrator form 
supplemented by a rate tribunal, it 
must be obvious that the balance is 
largely in favor of the transportation 
administrator form. 


te transportation administrator 
form will afford a system that 
is protected against bureaucracy by 
the check afforded through an inde- 
pendent rate tribunal. It will afford 
the most efficient system of adminis- 
tration that is possible; and it will 
not only afford an administration that 
is nonpolitical as compared with a sec- 
retary of transportation form but it 
will also afford a system of adminis- 
tration that will extend uninterrupted- 
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ly over a sufficient length of time to 
permit the administrative policy to 
formulate more effectively than an 
administration under a secretary of 
transportation which might and often 
will extend for a period of only four 
years. 

To be effective the term of the 
transportation administrator should 
be fifteen years. The terms of the 
members of the rate tribunal should 
likewise be for terms of fifteen years. 
Neither the transportation administra- 
tor nor the judges of the rate tribunal 
should be eligible for reappointment. 
They should be obliged to retire when 
they reach the age of seventy and 
when so retired they should be paid 
an adequate pension. They should be 
subject to removal during their re- 
spective terms solely by impeachment 
on grounds similar to those upon 
which the Comptroller General may be 


removed. 
A’ a precaution against an unfor- 
tunate appointment and confir- 
mation by the Senate of one who in 
action proves himself incapable or un- 
qualified by temperament or otherwise 
for the position to which he may be 
appointed, it should be provided that 
for the first two years of the term the 


q 


e 


appointment be probationary during 
which time the appointee may be re- 
moved by the President subject to 
ratification thereof by the Senate. 
Upon retirement it should be made il- 
legal for the administrator or any 
member of the rate tribunal to accept 
any compensation directly or indirect- 
ly from any carrier or other agency 
subject to regulation other than the 
pension as above mentioned. 

The salary of the transportation ad- 
ministrator should be commensurate 
with the compensation received by the 
chief executives of the individual car- 
riers subject to his jurisdiction and 
the compensation to the members of 
the rate tribunal should be commen- 
surate with the compensation received 
by the chief law officers of the car- 
riers subject to their jurisdiction. 


HE expense of maintaining the 
governmental agency as indicat- 
ed for the purpose of effecting stabili- 
zation, codrdination, and rehabilita- 
tion in the industry instead of being 
paid by taxation should be paid by the 
industry through proportionate as- 
sessment levied against each unit in 
the industry. 
It has been suggested that the ad- 
ministrator form is Utopian and that 


“THE Interstate Commerce Commission in its present form 
is unconstitutional, It concentrates in the same functional 
hands the legislative power and responsibility of prescrib- 


ing the general rate level to be charged the public for the 
future and the determination of the administrative policy 
of regulation for railroads, as well as the judicial power 
of judging the damage resulting to the individual patron 
alleged to flow from any violation of the statute or which 
may result from the operation of the administrative policy 


so determined.” 
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there is doubt whether such form of 
administration will afford the inter- 
ests affected due process of law. The 
latter of these doubts must be re- 
solved, it is believed, by the discus- 
sion of constitutional limitations that 
has preceded and it would seem to be 
sufficient here to say that if a secre- 
tary of transportation form or if a 
commission form affords due process 
certainly the administrator form must 
equally afford due process to the exact 
same degree. It must be obvious, 
however, that the administrator form 
affords due process to a greater de- 
gree than the commission form as at 
present administered. 

As to the administrator form being 
Utopian it probably is sufficient to re- 
ply that it is no more Utopian than 
any other attempt at self-government. 


ig has been asked, however, where 


are you going to get the superman 
to serve as transportation administra- 
tor? The sufficient answer to this 
rather cynical query is, where are you 
going to get the eleven supermen who 
must be found to serve on the Inter- 
state Commerce Commission if that 
body as a whole is to be the adminis- 
trative agency. Or where are you go- 
ing to get the three commissioners 
who are to be the administrative 
branch if the bureaucracy of the In- 
terstate Commerce Commission is to 
be broken up and the commission form 
is to be made constitutional by segre- 


gating the administrative from the ju- 
dicial powers? Or where are you go- 
ing to get the superman to serve as 
secretary of transportation? 

In the first place as an independent 
administrator is not a member of the 
President’s Cabinet, it will be possible 
to pay this executive a salary com- 
mensurate with the salaries paid the 
best executive officers in the industry. 


iy you can find eleven Interstate 
Commerce commissioners capable 
of the administrative job that they are 
supposed to perform, certainly it must 
be easier to find one such man. And 
if you can find three such men to serve 
on an administrative division of the 
commission, you can certainly find one 
such man. And with the provision as 
to salary, it will be easier to obtain the 
services of a transportation adminis- 
trator at an adequate salary than to 
secure the services of a man of equal 
ability at the limited salary that can 
be paid a Cabinet officer which would 
be the limit of compensation that 
could be paid a secretary of transpor- 
tation. 

In the final analysis the determina- 
tion is one that must be made by Con- 
gress pursuant to a discriminating 
choice as between the respective evils 
and advantages inherent in the differ- 
ent governmental forms available. It 
is hoped that this consideration of the 
subject may prove of some assistance 
to that end. 





24 HEN the Federal government indicates its purpose to spend or 

lend public funds to duplicate or reduce the field of operations 
of properties in which millions of dollars have been honestly invested 
and from which millions of people have derived the benefits of light, 
heat, and power, even the holders of triple A bonds well may jown their 
less fortunate brethren in considering what should be done about it.” 


—E. K. Woopworts, 


President, New Hampshire Savings Bank. 
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Plans for the Mississippi Valley 


Pe ago President Roosevelt com- 
missioned the Mississippi Valley 
Committee to outline a plan for the re- 
habilitation of the Mississippi drainage 
basin. As the old year drew to a close 
amid the most festive holiday season 
that the people of the United States 
have witnessed since the crash of 1929, 
a very serious note was injected into the 
joyous Washington atmosphere when 
the committee, under its chairman, Mor- 
ris Llewellyn Cooke, presented a 234- 
page report in which he and eight as- 
sistants undertook to inform the Presi- 
dent what is the matter with our Missis- 
sippi valley basin and what, if anything, 
can be done about it. 

The general tone of the committee’s 
report was serious for the chief reason 
that it concerns a matter of great na- 
tional importance. In places it was 
exuberant, especially those passages set- 
ting forth the committee’s grandiose 
plans for power and navigation develop- 
ment, erosion control, flood control, wa- 
ter supply, reforestation, wild life con- 
servation, and social and economic de- 
velopments of the inhabitants. 


O N the other hand, there were some 
very gloomy passages, such as the 
section dealing with soil erosion, which 
stated “the very land is dying,—meas- 
ured by man’s brief generations it is 
losing forever its ability to produce 
food.” However, the committee went 
on to say that life in the Mississippi val- 
ley need not be poverty stricken and 
could be enormously improved. “It 
need not go the way,” said the report, 
“of the valley of the Nile, the valleys 
of the Tigris and Euphrates, where 
sands have drifted into old irrigation 
ditches and the sites of opulent gar- 
dens.” It need not go the way of the 
“stripped valleys of China.” While ad- 


mitting that the future cannot undo all 
the blunders of the past, the committee 
felt that we could draw our map of the 
future if we wish. Instead of gullied 
hillsides and slopes, the map would show 
terraces ; alternations of tilled land and 
grasslands ; new forests springing up in 
belts and patches. It would show 
scientific use of all the land in the val- 
ley, determined after intelligent studies 
of soil and climatic conditions. 

The rivers might not be entirely un- 
der control in times of major floods, but 
the crest of the floods would be lowered. 
Power lines would be far flung in an 
intricate, interconnected network over 
the whole region, bringing to every 
farmer’s family electricity to lighten 
rural drudgery. New manufacturers, 
perhaps new inventions, may restore 
lost traffic to the rivers, or perhaps 
recreational uses would supplant com- 
merce on most of them. Playgrounds 
of all sorts would dot the map. 

Phase by phase the report goes on to 
give the committee’s plans for rehabili- 
tating the Mississippi valley. The 
Mississippi valley, by the way, is much 
larger in scope than the casual reader 
might suppose from the name, if he 
were unacquainted with the watershed 
map of the United States. Geographi- 
cally, the Mississippi valley roughly re- 
sembles the area of the Louisiana pur- 
chase, going as far north and west as 
Montana, as far east as the extreme 
western sections of Pennsylvania, New 
York, and Maryland, and tapering 
down in the shape of a lopsided funnel 
to the Mississippi delta. 


Te report is one of the most read- 
able documents ever released by a 


government agency. It is in noticeable 
contrast to the usual dry-as-dust style 
of state documents. The report makes 
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a studious effort to be simple and as 
clear as possible. Evidence of this is 
seen in the accompanying chart which 
is one of a number of charts sprinkled 
in vivid coloring throughout the report. 

Concerning power development the 
report recalls that only one eighth of the 
potential hydro power in the valley is 
now developed and only one in sixteen 
of the farms in the valley is served 
with electricity. Present developments 
are said to resemble a “crazy patchwork 
of operating areas and a mass of inde- 
pendent, unrelated generating units.” 
By Federal codrdination of power trans- 
mission, not only in the valley, but in 
the entire United States, the committee 
believes cheap electricity would result. 
There would be economies in the elimi- 
nation of wasteful duplication of facili- 
ties and the creation of larger and 
steadier markets. 

Although the committee believes that 
during the next twenty years the United 
States could profitably spend one billion 
dollars on river works in the Missis- 


sippi valley, “half of which would be 
self-liquidating power installations,” a 


safe and socially justifiable experiment 
would be the allotment of $100,000,000 
for independent, self-liquidating rural 
electric projects. The committee’s plan 
for power distribution visualized a 
British gridiron system for the entire 
area. Five giant power pools would be 
established by interconnecting plants 
in strategic areas. It was said that the 
plan does not “involve the question of 
public or private ownership of either 
generation or distribution,” but it was 
insisted that government control of 
transmission lines is a fundamental ne- 
cessity. Government ownership of 
transmission lines need not be greatly 
increased, it was stated, if the private 
companies would codperate in effecting 
unification. 


Ore the suggested allotment 
of $100,000,000 to build rural 
electrification projects, the report points 
out that it would employ thousands of 
men and would “not compete with pri- 
vate capital, since it would serve terri- 
tory not now served or likely to be 
served in any other way.” Not more 








FARM MODERNIZATION ecsssen vaue 


HAVE} HAVE NOT 


ELECTRICITY 


WATER PIPED INTO HOUSE 


SIOSSS68856 


a i i ol ol 


= a: 


TELEPHONES 


al al al af of of of oh of 


a» ee le 


EACH SYMBOL REPRESENTS TEN PER CENT OF ALL FARMS EQUIPPED WITH ELECTRICITY, WATER, RADIOS, TELEPHONES, CARS 





CHART PREPARED BY THE MISSISSIPPI VALLEY COMMITTEE OF THE PWA 
199 








PUBLIC UTILITIES FORTNIGHTLY 


a / 





AND \TROUGET UNCLE 
HAM WENT INTO WALL ST 
To PROTECT THE 
SMALL INVESTORS 7 


DTT’ Cee 


Ot HOE 
AS KOC Fie, 














© 1934, N. Y. Tribune, Inc. 
THE NEW DOME IS TAKING SHAPE 


than 2,000,000 of the potential 16,000,- of hydro development and water control 
000 kilowatts of water power in the combined would, in the opinion of the 
Mississippi river, it was said, have been committee, require the building of 500 
developed. A comprehensive program dams of “some magnitude.” 
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On the subject of erosion, the com- 
mittee feels that a 20-year program of 
codperation with states, counties, and 
individual farmers, would check erosion 
at a cost to the government of $20,000,- 
000 a year. In the field of flood control 
projects, it was suggested that the Fed- 
eral government pay 30 per cent of the 
cost of labor and materials for projects 
of chief benefit only to local communi- 
ties, and a larger proportion as the 
measurable general benefits increased; 
and 100 per cent of the construction cost 
when the benefits to be derived were a 
national affair. 


OMMENTING on the committee’s re- 
port, the weekly news magazine 
Time stated: 


Throughout the committee’s report ran a 
repeated emphasis on cost-sharing by local- 
ities. President Roosevelt’s only comment 
on the report last week was to reiterate that 
point. And it was that feature which fos- 
tered a widespread belief that the Missis- 
sippi Committee’s report might be the plan 
to end all such New Deal plans. When the 
Federal government undertook to spend 
hundreds of millions of Federal dollars in 
the Tennessee valley for local improve- 
ments, it was welcomed with open arms by 
local beneficiaries. This reception would 
certainly have been less enthusiastic if the 
Mississippi Valley Committee’s share & 
share plan had been applicable to the Ten- 
nessee valley, and its states, counties, and 
cities had been required to pay part of the 
bill. 


Of course, there was a certain 
amount of adverse reaction to the pre- 
tentious program suggested by the re- 
port, especially from sources that would 
not share the immediate benefits pro- 
posed. Strangely enough, one of these 
sources was in the state of Washington 
which has already participated gener- 
ously (the Columbia river projects) in 
Federal spending along the lines sug- 
gested by the Mississippi Valley Com- 
mittee. The Seattle Daily Times edi- 
torially stated: 


Plans for Federal development of power 
resources and complete domination of the 
industry come to at least a temporary cli- 
max in the program for the Mississippi 
river just placed before President Roose- 
velt. The country is accustomed to hearing 


about this and that dam at widely separate 
distances, and knows that the Tennessee 
project is to have three or four dams. It 
will be interested to hear that the Missis- 
sippi program calls for 500 dams, with a 
production capacity approximately equal to 
the aggregate of all other power plants in 
the world. Dams cost anywhere from a 
couple of million dollars up—mostly up. 
Thinking of 500 more dams, all for the Mis- 
sissippi, the country is likely to utter at 
least as many. 


——— the Hartford (Conn.) Cour- 
ant, situated well outside of the 
Mississippi valley basin feels that the 
government through this report is sim- 
ply trying to slip over on the public 
socialization of the power industry 
without honestly saying so. Without 
criticizing the merits of the agenda set 
forth by the committee’s report for the 
rehabilitation of the valley, the Courant 
believed that the government had not 
demonstrated on its own record that it 
could be entrusted to carry out effec- 
tively such extensive and expensive 
plans. The Courant stated in part: 


Before engaging in any further power de- 
velopment schemes the administration is un- 
der obligation to the taxpayers of the coun- 
try to demonstrate conclusively that, every 
item of costs and taxes included, it can give 
a better service at lower rates than any 
private company can give. This has not yet 
been proved anywhere to the satisfaction of 
unprejudiced observers. Even if it could be 
proved, there remains the fundamental ques- 
tion as to whether or not public ownership 
should supplant private ownership in a field 
that has been developed and brought to a 
high state of perfection by the initiative and 
enterprise of private agencies. Government 
has quite enough to attend to in performing 
honestly, efficiently, and economically its 
appointed tasks without going into competi- 
tion with its own citizens and tearing down 
what they have patiently built up. 


O N the other hand, many newspaper 


editors—mostly those _ situated 
within the Mississippi valley basin— 
found in the committee’s report a 
“grand master plan” prepared for the 
future development of the very heart of 
the United States. The St. Paul 
(Minn.) Pioneer Press stated editorial- 
ly: 
It is not meant to be complete or final. 
It is rather tentative and selective. It at- 
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tempts to take a long range view of the 
problems of the Mississippi valley “with 
definite proposals for doing certain things 
that ought to be done at once.” . . ,. 

The Mississippi Valley Committee has 
discreetly not tried to attain some god-like 
vision, but has confined itself to selecting a 
number of important and highly interesting 
projects in extension of existing improve- 
ment trends. As a constructive guide for 
the future development of this area on these 
lines it should have great value. 


Whatever may be said about the evi- 
dence of specific recommendations in 
the report, it must be admitted that the 
scope of the study gives the national 


planners and anti-planners plenty “to 
shoot at!” 
—F. X. W. 
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Grade Crossing Elimination and Recovery 


I’ is refreshing to discover at least 
one proposal for public works ex- 
penditures in the interest of economic 
recovery upon which every one seems 
to agree, at least in general principle. 
Such seems to be the reaction to the 
proposal to expend a considerable por- 
tion of public works funds in grade 
crossing elimination. 

At its 1934 annual convention, held 
in Washington, D. C., the National As- 
sociation of Railroad and Utilities Com- 
missioners urged the Federal govern- 
ment to sponsor such a program. The 
association’s committee on grade cross- 
ings, under the chairmanship of Leon 
G. Godley of the New York Transit 
Commission, stated: 


It is necessary to say but little on the 
aspect of unemployment relief. That is 
generally recognized. It may be well, 
however, to point out that in comparison 
with many other forms of unemployment 
relief the elimination of grade crossings 
is a measure that has fundamental economic 
soundness, because a large part of such 
outlays goes for labor either immediately 
on the job, previously in the provision 
of materials, or in supervision. Then, too, 
the necessity is greater in the congested 
centers, where the elimination of danger- 
ous grade crossings is most necessary and 
unemployment is greatest. The use of 
public moneys for grade crossing elimina- 
tion results in the accomplishment of a 
much needed public improvement, which 
measurably increases public safety. 


HE Interstate Commerce Commis- 

sion figures reveal the gravity of 
the grade crossing problem. During the 
last three years, accidents at crossings 
have killed 4,847 persons and injured 
12,343. The railroads under prevailing 
conditions have been unable to assume 
their proper share of the financial bur- 
den for carrying on the necessary work, 
although between 1929 and 1931 the 
railroads did spend $130,000,000 for 
elimination and $160,000,000 for main- 
tenance of crossing protection. Only 
31,000 grade crossings out of 237,000 
now existing in the country are especial- 
ly protected. 

Of course, some will question why 
the government should build crossings 
for the benefit of the railroads. Answer- 
ing this question, the San Francisco 
(Cal.) Chronicle stated editorially : 

The question why the government should 
build crossings for the railroads is met with 
the counter question why should the gov- 
ernment spend nearly two and a half bil- 
lion dollars in the last dozen years aiding 
the states to build highways that create 
grade crossings faster than they can be 
eliminated. It is like the question of the 
egg or the hen. Which came first? Up 
to a few years ago the railroads of the 
country had spent an average of $25,000,000 
annually in separating grades, political sub- 
divisions contributing in varying combina- 
tions and amounts. But now neither the 
railroads nor the political units have the 
money. 
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The Bismarck Tribune 





“LET’S SEE—WHAT CAN WE PUT THE UNEMPLOYED TO WORK ON?” 


The Chronicle goes on to point out 
that the elimination of grade crossings 
is a national project that the Public 
Works Administration could find legal 
support for under the general welfare 
clause of the Constitution. 


£ &- recent conference of mayors 
proposed that Secretary Ickes set 
aside $1,400,000,000 for the work. 
Plans and specifications are all ready 
for most of the work that could be done 
under such a program. It means that the 
funds would go largely into urban dis- 
tricts where unemployment is most acute. 

The Dallas (Tex.) Morning News 
calls attention to the fact that grade 
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crossing elimination is necessary as a 
corollary to the rapid increase in high- 
way construction. The News stated 
editorially : 


Preliminary reports do not indicate that 
complete elimination of the really danger- 
ous grade crossings is planned. President 
Ralph Budd, of the Burlington lines, placed 
the cost of removing the nearly 12,000 such 
crossings out of a total of 238,000, at ap- 
proximately $474,000,000. As the Wall 
Street Journal has pointed out, new high- 
way construction proceeds at so rapid a 
pace that more dangerous crossings are be- 
ing added annually to the list than are re- 
moved, so that only an extensive program 
could cut the number to a minimum. Every 
elimination does, however, contribute to life 
salvage. 
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ze from Federal aid, some of the 
state highway commissions have 
been making noteworthy progress, all 
things considered, in the direction of 
grade crossing elimination. The Des 
Moines (Iowa) Tribune, complimenting 
the commission of Iowa on progress 
made, stated: 

All in all, the Iowa program since hard- 
surfacing began in 1919 is reasonably com- 
mendable. The number of grade crossings 
has been decreased from 1,063 to 738, and 
while the primary system has expanded 
about one third in that time, the number of 
crossings in proportion to primary mileage 
has been cut in half. 

Of course, as Harry A. Wheeler, 
president of the Railway Business As- 
sociation, recently pointed out, it is im- 
perative that the maximum of value be 
obtained for the hundreds of millions 
of dollars that will be spent in the ad- 


ministration’s development of its relief 
program for the current year. To that 
end the association recommended that 
the public works and relief administra- 
tors allocate funds for the elimination 
of railroad grade crossings for the 
double-barreled purpose of making 
work and reducing highway accidents, 
—F. X. W. 


Report OF COMMITTEE ON RAILROAD Grape 
Crossincs, ELIMINATION AND PRorEcTion. 
National Association of Railroad and Pub- 
lic Utilities Commissioners. Annual con- 
— Washington, D. C., November, 


GrapE SEPARATION As PWA Proyjecr Urcep. 
Editorial. San Francisco Chronicle. De- 
cember 10, 1934. 


PWA anp Grape Crossinc. Editorial. The 
Dallas Morning News. November 23, 1934. 


Grape Crossincs. Editorial. Des Moines 
Tribune. December 1, 1934. 





National Bureau of Standards Circular 
on Standards for Gas Service 


A= edition of the circular on 
“Standards for Gas Service,” for- 
merly designated Circular 32, has been 
issued by the National Bureau of 
Standards. The primary purpose of 
the circular is to provide the technical 
information needed in the consideration 
of conditions of service by municipal 
and state officials who are responsible 
for the regulation of gas companies, the 
granting of franchises, etc.; but parts 
of the circular will probably be of in- 
terest also to anyone who has any re- 
sponsibility for the operating practice 
of a gas company. 

The “standards” discussed in the cir- 
cular may be conveniently divided into 
the standards of measurement which 
make possible a definite agreement as 
to what a utility will deliver in return 
for the payment it receives from its 
customers, and standards of perform- 


1 Publication approved by the Director, Na- 
tional Bureau of Standards, Department of 
Commerce, Washington, D. C 


ance which affect the satisfactory util- 
ization of the commodity purchased. In 
this circular, the subject of heating 
value is removed from the second cate- 
gory, where it was placed by tradition, 
to the first, where it belongs. A cus- 
tomer’s payment to the gas company 
is for the purchase of energy and noth- 
ing else. The energy purchased can be 
used with a degree of efficiency and 
satisfaction that is almost wholly in- 
dependent of the number of cubic feet 
of gas in which it is conveyed, and, 
hence, of the heating value of the gas. 
The results obtained in the use of the 
energy are far more nearly independent 
of changes of heating value than the 
results obtained in the use of electrical 
energy are of voltage, phase relations, 
etc. We would think it foolish to hold 
public hearings’ and establish the price 
of electricity per ampere, and at another 
time to hold another series of hearings 
to establish the voltage without recon- 
sidering the price per ampere; but the 
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analogous proceeding is the customary 
one when gas is under consideration. 
Actually, the usual procedure is less 
desirable in the case of gas than the sug- 
gested analogy would be for electricity, 
because the considerations which make 
one or another voltage desirable are 
simple enough to be understood and 
agreed upon by all concerned. On the 
other hand, the selection of the desirable 
heating value for gas frequently in- 
volves extremely complex questions of 
technology and economics. To answer 
these questions is to assume the techni- 
cal management of the utility’s opera- 
tions to a degree that is seldom desired 
by a regulatory body. It is probable, 
therefore, that in every case in which 
a standard of heating value has been 
fixed by a commission, it has been done 
as an essential part of the rate-making 
function, and that the responsibilities of 
technical management have been as- 
sumed involuntarily, merely because it 
has been customary to determine rates 
in two steps,—to decide in one step how 
much its customers shall pay a gas com- 
pany for a thousand cubic feet of some- 
thing and in another step, usually at a 
different time, how much of the use- 
ful commodity, energy, they will get 
when they buy that thousand cubic feet. 


HE new circular recommends that 
the rates formally agreed upon be 
rates for energy, and that the utility be 
given the liberty of supplying energy 
by the methods it considers best with- 
out having to subject its operating prac- 
tice to the delays and uncertainties of 
rate hearings. Other recommendations 
relating to heating value have to do 
with the uniformity of conditions of 
service ; in particular, it is recommend- 
ed that the distribution of an unstable 
gas, from which a large quantity of 
hydrocarbon will condense in the dis- 
tributing system, be prohibited instead 
of rewarded as is frequently done at 
present. 
The major recommendation made 
with respect to meters is that utilities 
be no longer required to make routine 
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tests of meters in those cases in which 
experience shows that the probable loss 
to customers from fast meters is less 
than the cost of testing them. It is 
believed that this recommendation, if 
followed, will eliminate about three 
fourths of the periodic testing of meters 
now required. The utility has the priv- 
ilege of testing its meters for its own 
protection as frequently as it desires, of 
course. The causes of fast and slow 
meters and the probable trend of meter 
error with time are briefly discussed. 
On the basis of this trend and of the 
recommendation that most of the rou- 
tine testing be no longer required, it 
is recommended that refunds be made 
for over-registration for half the period 
the meter was in service and that no 
back-billing for slow meters be permit- 
ted. 


ULEs relating to the extension of 
mains and the installation of serv- 

ice pipes are often considered outside 
the field of “service” standards. How- 
ever, the availability of gas is of value 
to the citizens of any community and 
is frequently the only consideration for 
which the utility is granted the right 
to dig up and permanently occupy the 
streets, which are public property. 
Every property owner, even if not al- 
ready a gas consumer, therefore, has 
an interest in the system for supplying 
gas, which should be protected by rea- 
sonable and uniform rules. Question- 
naires answered by both public utility 
commissions and gas companies showed 
a surprisingly varied practice with re- 
spect to the extension of mains and the 
repayment of deposits made by custom- 
ers for the purpose. As a step toward 
the solution of this frequently trouble- 
some problem, the circular recommends 
a rule based on two principles: (1) that 
the utility may reasonably be required 
to invest as much in the distributing 
system per dollar of revenue expected 
from a new customer as it has invest- 
ed per dollar received from existing 
customers, and (2) that the customers 
benefited by an extension should share 
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equally in its cost, provided none of 
them is required to pay more than he 
would have to pay if service were made 
available to him alone. Some provisions 
are introduced to simplify the applica- 
tion of the rule at the expense of sim- 
plicity in its statement. 


iy addition to the availability of en- 
ergy on fair terms to everyone and 
its correct measurement, good gas serv- 
ice involves only the correct adjustment 
of appliances to the conditions of pres- 
sure and composition of the gas used. 
With the aid of several figures, the 
circular discusses the adjustment of 
appliances with particular reference to 
the composition of the gas. 
Customary provisions for the control 
of pressure limit the variation at a 
single outlet on a single day, but de- 
pend on a general maximum for the 
maintenance of uniform pressures over 
long periods of time, and provide no 
definite information for an appliance 
adjuster regarding the range of pres- 
sure to which a particular appliance 
will be subjected. By providing that a 
utility shall outline pressure districts, in 
each of which it will maintain pressures 
between 50 and 100 per cent of a speci- 
fied maximum, a definite basis for the 
adjustment of appliances can be estab- 
lished, and at the same time a large in- 
crease in the general maximum of pres- 


sure can be made possible without un- 
favorably affecting the uniformity of 
pressure at any place. This will give 
the utility greater freedom in its meth- 
ods of distribution, increase the capac- 
ity of the distributing system, and sim- 
plify the interpretation of pressure data. 


HE circular contains a definite set 

of recommendations in a form 
suitable for adoption as service rules 
by a state or municipality, a summary 
of existing rules so arranged that the 
substance of all the rules relating to 
any one subject is brought together 
for comparison, a summary of opinion 
of gas company executives as to what 
constitutes good practice, as disclosed 
by a questionnaire, and a description of 
the properties, sources, and methods of 
producing the gases which enter public 
supplies. 

The summary of rules is complete 
enough to permit the substantial recon- 
struction of the regulations in effect in 
any state. 

Natural gas, which was barely men- 
tioned in former editions of the cir- 
cular, is discussed as thoroughly as 
manufactured gas, and one section is 
devoted to butane-air gas. 

E. R. WEAVER. 


Crrcutar No. 405. 258 pages; 27 line draw- 
ings; 32 tables. Price 20 cents. Superin- 
tendent of Documents, Washington, D. C. 





Notes on Recent Publications 


GovERNMENT AND TECHNOLOGY. By William 
Beard. New York: The Macmillan Com- 
pany. 1934. 599 pages. $3.75. 

The apparent purpose of this book is 
to introduce engineers to the subject of 
government, by showing the relationship 
between government and the engineering 
profession at many points. The result is a 
somewhat unorthodox analysis of political 
science but the reader should like the practi- 
cal and original approach. 


MicHIGAN Etectrric UTILITIES IN MICHIGAN. 
By Donald M. Whitesell. Michigan Munic- 
ipal League, Ann Arbor, Mich. 29 


This valuable report presents the results 
of a study of all the municipally owned 


electric facilities in the state of Michigan. 
All plants in the state were visited and all 
available facts about them were assembled 
by the author, acting for the League’s pub- 
lic utilities committee. It is the only known 
work of its kind and appears to be very 
fair and factual in its presentation. 


Tue TrIAL-RENTAL IpEA. By Davis M. De- 
Bard. Electrical World. October 13, 1934. 
An interesting discussion of a plan al- 
ready adopted for a number of years in 
England and other European countries, 
whereby ranges and water heaters have 
been put out on a rental basis. United 
States utility companies are now looking 
into this idea. 
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The March of Events 





Holding Firms Face Taxation 
and Federal Control 


HE Roosevelt administration has moved 

to revise the huge holding company super- 
structure of the nation’s public utilities, ac- 
cording to The Washington (D. C.) Post. 

After months of caustic controversy with 
the power industry, a 2-point program was 
considered by President Roosevelt in a 
lengthy conference at the White House prior 
to the actual drafting of the administration’s 
bill. 

These two points involve: 

Taxation to bring about gradual elimination 
of holding companies, which some of the ad- 
ministration officials feel serve no useful pur- 
pose, and, secondly, legislation to bring them 
under Federal regulation. 

From Secretary of the Treasury Morgen- 
thau, one of those attending the conference, 
came the first word that use of the Federal 
taxing powers were being considered. From 
Attorney General Cummings, another con- 
feree, came the additional word that several 
such taxes were possibly legal, but that no 
conclusions were reached. Both he and Mr. 
Morgenthau agreed that the legislation would 
affect only the holding companies of public 
utilities. 

Others attending the meeting included 
Frank R. McNinch, chairman of the Federal 
Power Commission, Donald R. Richberg, 
New Deal Codérdinator; Herman Oliphant, 
Treasury counsel; Robert H. Jackson, coun- 
sel for the Internal Revenue Bureau; Ewin 
L. Davis, chairman of the Federal Trade 
Commission, and Basil Manly, vice chairman 
of the Federal Power Commission. 

Representative Rayburn (D.) of Texas, 
chairman of the House Interstate and Foreign 
Commerce Committee, recently set forth the 
results of this committee’s investigation, car- 
tied on since the Seventy-first Congress, into 
practices of holding companies in the railroad 
and public utility field with a bill of com- 
plaint listing seventeen separate abuses to 
which he said the system lent itself. 


States’ Water Rights before 
Highest Court 


Cure of two states, West Virginia and 
Arizona, as to rights over water flowing 
through their territories in opposition to 
claims of the United States government have 
been placed on the original docket of the 
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United States Supreme Court. 

In the West Virginia case the Federal gov- 
ernment was seeking adjudication of the 
rights of the United States with respect to 
navigation and power development on the 
New and Kanawha rivers in West Virginia. 
The state is said to be asserting a right 
superior to the United States (acting through 
the Federal Power Commission) to use and 
license the use of the water of the two rivers 
for the production and sale of hydroelectric 
power. 

In the second complaint the United States 
is seeking an injunction to enjoin perpetually 
the state of Arizona from interfering with 
the construction, operation, and maintenance 
of Parker dam on the Colorado river. This 
case arises out of the asserted right on the 
part of Arizona and the governor’s declara- 
tion of martial law to enforce it, to prevent 
the construction of the dam without the state’s 
consent. 

On motion of the solicitor general, the 
United States was granted leave by the 
United States Supreme Court to file two com- 
plaints on the court’s original docket; one 
against the state of West Virginia and one 
against the state of Arizona. Process issued 
in both cases was ordered to be returnable 
on Monday, April 1, 1935. 


Drafts Rail Ownership Bill 


Coe ownership of the railroads 
will be forced to the front as one of 
the major issues in the present session of 
Congress, according to the New York Herald 
Tribune. This became apparent recently 
when it was announced that Senator Burton 
K. Wheeler (D.) Montana, new chairman 
of the Senate Interstate Commerce Commit- 
tee, plans to introduce a government owner- 
ship bill soon. Senator Wheeler intends to 
press the bill and his position as head of 
the Interstate Commerce Committee puts him 
in a situation where he can exert much in- 
fluence. 

While it is not expected Congress will de- 
clare for government ownership at this ses- 
sion, the advocacy of government ownership 
and the contest waged in its behalf may inter- 
fere with the enactment of the administration 
or Eastman plan for handling the transporta- 
tion problem. 

Joseph B. Eastman, Federal Codrdinator of 
Transportation, who has been working for 
months on a plan for legislation covering all 
forms of transportation, was expected to 














have his report in the hands of Congress 
before the end of January. The House and 
Senate Interstate Commerce committees will 
delay any extended consideration of the trans- 
portation question until the Eastman report 
is submitted. 


Coal Labor Wants Regulation 


RGANIZED labor, erstwhile foe of govern- 

mental intervention in private enter- 
prise, today reversed its traditional position 
by calling for Federal regulation of the soft- 
coal industry, according to an item in The 
Baltimore Sun. 

The call was voiced by John L. Lewis, 
president of the United Mine Workers, largest 
union in the American Federation of Labor. 
Praising the National Resources Board’s re- 
port to President Roosevelt favoring Federal 
regulation of the bituminous coal industry, 
Mr. Lewis announced that his organization 
has ready for introduction in Congress a bill 
giving that industry public utility status and 
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providing for the fixing of maximum as well 
as minimum prices. 

Mr. Lewis said that hundreds of mine op- 
erators have assured the union of their sup- 


port. 


Provides for TVA Expansion 


| Reta expansion of programs by the Ten- 
nessee Valley Authority in the next fiscal 
year, with at least dollar emphasis upon those 
involving water-power development and dis- 
tribution of electricity is indicated in the budg- 
et message and supporting schedules laid be- 
fore Congress by President Roosevelt. TVA 
asks for $40,000,000 for the fiscal year 1936 
to begin next July Ist in the regular budget, 
its source of supply being transferred from 
emergency to regular this year. But in addi- 
tion the Authority estimates revenues of $6,- 
210,000 which also will be spent. This is a 
cash basis. Obligations will be some $17,000,- 
000 larger. 


Alabama 


Rural Electricity Survey 
Assured 


tc Alabama Relief Administration, fol- 
lowing a conference with private, Fed- 
eral, and municipal interests recently in Mont- 
gomery, announced plans to launch a statewide 
rural electrification survey, according to the 
Birmingham News. 

The cost of the survey was placed at 
$25,000 and eighty-two relief workers are to 
be employed. 

The program, as announced at the opening 
of the conference called by the public service 
commission at the request of the ARA, will 
entail the compiling of figures on the cost 
and possible returns from extensive rural 
electric transmission lines that would go to 
thousands of farming communities not now 
served. 

Coéperation of the TVA in the project was 


pledged by F. F. Bauchamp, Alabama division 
engineer for the Tennessee Valley Authority. 


Gives TVA Free Hand 


HE house January 17th passed, 96 to 1, 

a bill exempting the Tennessee Valley 
Authority from any jurisdiction or super- 
vision of the public service commission. 

The bill, which also gives private and mu- 
nicipal interests a right to sell property to 
the TVA, without getting authority from the 
commission, was opposed only by Representa- 
tive McGowin of Butler county. The bill has 
been reported favorably by senate committee 
on Constitution and Constitutional Revision 
and Amendments. 

Speaker Harry Walker urged passage of 
the measure, stating the TVA had spent thou- 
sands of dollars in Alabama and had plans to 
spend millions more. 


Arkansas 


North Arkansas Rates Cut 


LECTRIC rates in the northwest Arkansas 
district of the Arkansas Power and Light 
Company, including Harrison, Berryville, 
Green Forest, Yellville, Cotter, Mountain 
Home, and several other communities, have 
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been reduced to meet reductions in other sec- 
tions of the state, effective on bills rendered 
February Ist, according to The Arkansas 
Gazette. The reduction, approximately 10 
per cent, will apply to current used since 
December 19th. Previously the city council 
had caused a 30-day delay in voting on an 
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ordinance to submit to Harrison voters the 
question of issuing $130,000 in bonds to 
finance a municipal electric power plant. 


Propose New Utilities Bureau 


a to set up a department of public utili- 
ties with rate-fixing powers was intro- 
duced in the senate January 17th. 

The proposed department of public utilities 
would take the place of the fact finding tri- 
bunal, but powers and duties, and technical 
and clerical personnel would be enlarged. 

The new agency would consist of three 
commissioners, an attorney, an engineer, and 
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an accountant, to be appointed by the Ar- 
kansas Corporation Commission and approved 
by the governor. The department would be 
authorized to prescribe standards of service 
and to regulate generally the operation of 
utilities, except those owned or operated by 
a municipality. 

Municipally owned plants, however, could 
extend their service into rural sections by 
obtaining a permit from the department, and 
the department would regulate issuance of 
stocks, bonds, and other securities by public 
utilities. 

xpenses of the department would be borne 
by a. fee of one half of one per cent of 
the gross income of public utilities. 


District of Columbia 


Orders Probe of Gas Rates 


| gree of District gas rates was fore- 
cast recently when the public utilities 
commission made public an order directing 
an “immediate” investigation, according to 
a statement published in The Washington 
Post. 

The move is the outcome of a 3-year old 
inquiry. In March, 1932, the commission 
began valuation hearings. There are 15,000 
pages of exhibits and 8,000 pages of testimony 
in that case which the commission has not 


yet been able to digest sufficiently to give a 
decision. 

The valuation serves as the yardstick by 
which the reasonableness of the company’s 
earnings under given rates is determined. At 
present the company charges $1 a thousand 
cubic feet for the first 1,000 feet of gas con- 
sumed, 90 cents for the second, and 85 cents 
for each additional thousand. 

An 84 per cent discount is in effect. This 
reduces the rates to 914 cents for the first 
1,000 feet, 82.35 cents for the second, and 
77.78 cents for the third and more. 


Indiana 


Opposes Utility Merchandising 


wo public utility bills recently were in- 
troduced in the legislature. One is an 
anti-merchandising bill which seeks to amend 
present utility laws to prohibit a utility com- 


pany engaging “directly or indirectly in any 
subsidiary business.” A second bill imposes 
a 3 per cent tax on the gross income of 
all public utilities using streets and alleys 
of municipalities. The tax would be paid to 
the municipality. 


Maine 


President Studies Tide Power 


HE proposed project to harness the 35- 
foot tides which rush in from the Bay 
of Fundy, and use their energy for commer- 
cial development received President Roose- 
velt’s attention recently when he conferred 
with Dexter Cooper, an engineer, who has 
spent fifteen years studying the feasibility of 
this work. 
Mr. Cooper was invited to call on the 
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President to talk over an application for a 
PWA loan of $47,000,000 to finance the 
Passamaquoddy bay tidal power plant project. 
Mr. Roosevelt took the matter under advise- 
ment, pending discussion of the experiment 
with PWA engineers. 

The Passamaquoddy project involves not 
only a plan to harness power but a plan to 
construct an aluminum and _ stainless-steel 
plant to provide a commercial outlet for such 
power. 
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Maryland 


PSC Appeals to High Court 


HE public service commission, through 

its counsel, Richard F. Cleveland, son of 
the former President of the United States, 
recently filed in the supreme court its appeal 
to force a reduction of rates of the Chesapeake 
& Potomac Telephone Company of Baltimore, 
according to The Washington (D. C.) Post. 

The commission issued its orders reducing 
the rates November 28, 1933. The company 
brought suit in the following month to have 
the order declared invalid and to have its 
enforcement stopped. A 3-judge Federal dis- 
trict court on June 8, 1934, declared that the 
order was confiscatory ; asserted that it would 
result in irreparable injury to the company, 
and prohibited its enforcement. 

The commission in its appeal contended 
that the court was wrong in holding that 
reduced rates would constitute the confisca- 
tion of the company’s property and urged the 


high court to review the evidence taken by 
the district court. 

The case affects telephone subscriptions 
throughout the state. The order involved 
the sum of $1,200,000 in Maryland rates. 


Rates Cut to Meet Order 


HE Potomac Edison Company filed a new 

schedule of rates with the public service 
commission recently which, it says, will effect 
the $325,000 annual reduction in the district 
served by the company located chiefly in 
northwestern Maryland and including the city 
of Cumberland. 

The municipal light commission of Cumber- 
land, formed to look into the feasibility of 
erecting a municipal plant, decided to take 
no action pending an analysis by the commis- 
sion’s engineers of the utility’s revised rate 
schedule. 


Massachusetts 


Urge 40 Per Cent Tax 


Fyn iege for a 40 per cent tax on the 
gross revenues of all public utility com- 
panies in the state is one of several bills 
presented to the legislature by proponents 
of utility reform. 

The bill reserved to such companies a 5 
per cent return on actual plant values but 
provided for “proper” depreciation of the 
— upon which utilities base their 
ra 

: bill filed would abolish the present 
department of public utilities by permitting 
the governor, without consent of his council, 


to name a new commission of three members. 

In his inaugural address Governor James M. 
Curley sounded an emphatic demand for lower 
utility rates and for revision of the law gov- 
erning the payment of public utility commis- 
sioners who at present are supported equally 
by the state and by the utilities they supervise. 
A third bill called for liberalization of the stat- 
ute covering the ways in which municipalities 
may establish utility plants, while a fourth 
would permit the commonwealth to build a 
central plant to furnish gas, electricity, and tel- 
ephone service. Abolition of service charges 
and reduction of interest rates for delinquent 
bills also were proposd. 


Michigan 


Smith Reappointed to PUC 


G OVERNOR Fitzgerald has appointed William 
J M. Smith, of St. Johns, a former member 
of the public utilities commission, to succeed 
Commissioner Frank J. Sawyer, according to 
The Detroit News. The appointment of Mr. 


Sawyer never was confirmed by the senate. 

Smith probably will be chosen chairman of 
the commission. As revised, the commission 
consists of three Republicans—Smith, Robert 
H. Dunn, and Harold J. Waples—and two 
Democrats—James B. Balch (present chair- 
man) and Norman Snyder. 


Minnesota 


Urges State Operate Utilities 


| frotg B. Olson inaugurated his third term 
as Farmer-Labor governor of Minnesota 
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by tendering the conservative-controlled legis- 
lature his far-reaching codperative common- 
wealth program. 

Governor Olson demanded that the legisla- 
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tors submit to popular vote a constitutional 
amendment permitting the state to own and 
operate an electric power system, and en- 
gage in general operation of public utilities, 
packing plants, and other industries. 

His more than forty recommendations, 
which adhered closely to his party’s pro- 
nunciamento that “capitalism has failed,” in- 
cluded a 2-year relief plan estimated to cost 
$20,000,000. One half of the sum would be 
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raised in the state; the other half would come 
from Federal grants. 

Other proposals included: 

Increased rates of gross earnings taxes 
upon public utilities. 

Enabling legislation to carry out the Fed- 
eral program of rural electrification and 
metropolitan and rural housing projects. 

Leading liberals in both houses voiced ap- 
proval of the chief executive’s suggestions. 


Mississippi 


Jackson Defeats Power Plan 


T= proposed bond issue of $1,500,000 for 
a municipal electric power plant and dis- 
tribution system to take over functions now 
held under franchise by the Mississippi Power 
& Light Company was defeated January 19th 
by citizens of Jackson by a vote of 3,885 to 
3,099, according to The Wall Street Journal. 
As per preélection promise, the Mississippi 
Power & Light Company put into effect lower 
electric and power rates effective January 
2lst, but retroactive to December 25, 1934, 
providing for a 75-cent minimum residential 
and no room charge that will reduce Jackson 


electric bills approximately $184,000 annually. 

Street car fares also are being reduced 
by the power company from 7 to 5 cents 
with the promise of immediate substitution 
of busses for the present transportation sys- 
tem to all parts of the city. 

While acknowledging defeat after spending 
considerable money through preliminary engi- 
neering fees and campaign advertising to 
further the municipal ownership idea, the city 
commissioners of Jackson announced in a 
statement that they would continue their 
efforts to obtain TVA power and rates 
which formed part of the municipal revenue 
bond issue set up. 


Missouri 


Court Suspends Rate Order 


6 PER CENT reduction in domestic and 
commercial gas rates of the Laclede 
Gas Light Company of St. Louis, ordered 
recently by the public service commission, 
has been suspended by Circuit Judge Nike 
G. Sevier, according to the Associated Press. 
The decrease, totaling about $350,000, which 
would have become effective February Ist, 
was ordered impounded until final disposal of 
appeals by the company and city. 


Electric Utility Cuts Rates 


T= Empire District Electric Company, 
serving 75 communities and farming area 
in bordering sections of Missouri, Kansas, 
and Oklahoma has announced a voluntary re- 
duction in domestic and commercial power 
rates throughout its territory. 

The new schedules of rates, effective on 
bills payable on and after April Ist, will 
mean an annual saving of approximately 
$90,000 to its consumers. 


Montana 


Seek Gas Rate Probe 


AS: ordinance asking the public service com- 
mission to investigate and determine gas 
rates for Helena was passed recently by the 
city council, according to The Montana Rec- 
ord-Herald. 


When the city council refused 
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to pass the ordinance proposed by Mayor 
C. J. Bausch to tax the Montana Power 
Company to the amount of $36,000 a year 
for using the city streets for gas lines, the 
mayor offered two additional ordinances 
along the same lines, but both of them were 
defeated. 
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New York 


Electric Rates Reduced 


oO of the state’s largest utility companies, 
the New York Power and Light Cor- 
poration, told the public service commission 
recently that it was ready to cut $600,000 a 
year from electric rates in the Albany zone, 
according to the Associated Press. The pro- 
posed saving would be divided among 150,000 
customers, 

Mayor John Boyd Thacher of Albany, who 
has been fighting for lower rates, said he 
would continue with plans for a municipal 
power plant pending a careful study of the 
schedule. A bill for city power manufacture 
is being drafted for introduction in the com- 
mon council. 

The company is part of the Niagara Hud- 
son system. 

The public service commission announced 
that negotiations which it has conducted with 
the Patchogue Electric Light Company have 
resulted in reductions of about 10 per cent 
in the electric rates of that company which 
will soon be made effective and will save 


consumers on the south shore of Long Is- 
land about $37,000 annually, according to 
The Wall Street Journal. 


Proceeds with City Power Plans 


Ayor La Guardia, in a letter to Floyd 

L. Carlisle, head of the Consolidated 
Gas system, informed the utility executive 
recently that New York city would proceed 
with its plans for a municipal street-lighting 
system. 

The letter to Mr. Carlisle, according to the 
New York Times, bristled with references 
to the overtures made by the companies, with 
the mayor demanding to know why the com- 
panies did not put into effect immediately 
the reforms they propose under the Washing- 
ton _ of rate reduction. 

Carlisle previously had given out a 
wae to the mayor, rejecting the mayor’s re- 
quest for an immediate 20 per cent reduction 
in the rates charged to general power con- 
sumers. 


Ohio 


Tax Proposed for City Plants 


Seep of all publicly owned utilities 
and ultimate state control over their con- 
struction and operation are among changes 
in the state utilities law suggested recently 
by a majority of the members of a special 
committee of the Ohio State Bar Association, 
according to the Columbus Evening Dispatch. 
Immediate state control, however, is not 
advocated because the public utilities com- 
mission “is not sufficiently equipped with per- 
sonnel or funds to undertake any great re- 
sponsibility at this time,” and is unable to 
regulate the privately owned utilities “to the 
satisfaction of the public,” the committee said. 
The home-rule provisions of the state Con- 
* stitution also are a stumbling block to state 
control over municipal utilities, the commit- 
tee pointed out. Constitutional changes to 
give the state full control would have to be 
voted by the people. One suggestion requir- 
ing constitutional change is that a municipal- 
ity be required to obtain a certificate of “con- 
venience and necessity” before it could con- 
struct its own utility or extend its operations, 
as bus companies now are required to do. 
Complete suggestions made on regulation 
of municipal utilities were that the utilities 


commission be given jurisdiction and control 
over construction and operation of publicly 
owned utilities; taxation of publicly owned 
utilities the same as privately owned ones; 
“full and complete commission control over 
municipal utilities operating in political sub- 
divisions other than the cities themselves.” 


Oppose City Plant Extension 


| prea Judge Benson W, Hough, January 
2l1st, issued a 10-day injunction restrain- 
ing the city of Columbus from proceeding 
with a proposed $1,140,000 extension of its 
municipal power plant, to be financed with 
PWA funds, according to an item by the 
United Press. 

The Columbus Railway, Light & Power 
Company, a private utility, obtained the in- 
junction, contending the Federal government 
cannot constitutionally finance a municipal 
project which competes with private business. 

The power board of the PWA granted the 
loan only after the city had reduced its pow- 
er rates below those of the private utility in 
answer to a request that it prove it can sell 
power at a lower rate than the rail-light com- 


pany. 
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Utility Measures Proposed 


A BILL relating to broadened powers for mu- 
nicipalities in voting bonds for municipal 
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Oklahoma 


public utilities has been introduced in the 
house, according to The Daily Oklahoman. 
Proposed taxes include a 2 per cent addition- 
al gross production tax on gas and oil. 


Pennsylvania 


More Utility Control Bills 


ove. bills to tighten utility regulation and 
increase taxes paid by public service com- 
panies, including Governor George H. Earle’s 
promised “stringent” utility bill, are before 
the legislature, according to the Pittsburgh 
Sun-Telegraph. 


Among the measures were two to enact the 
Republican platform pledges to prevent un- 
regulated rate increase and remove the public 
service commission from “politics.” Another 
bill, it is reported, provides municipal refer- 
enda before publicly owned utility plants can 
be sold or leased to privately owned utility 
companies. 


Rhode Island 


Union for Private Utilities 


MPLOYEES of the Narragansett Electric 

Company, members of Local 310 of the 
Brotherhood of Utility Employees of Amer- 
ica, recently went on record as opposing the 
public ownership of utilities and indorsed a 
continuance of private ownership under gov- 
ernmental supervision, according to The 
Providence Journal. 


More than 850 members, including a group 
from the Providence Gas Company, attended 
the meeting and joined in the unanimous in- 
dorsement of private ownership. 

Proponents of the move to indorse private 
ownership argued that the present method of 
operation is more advantageous to labor in 
that the workers and management are brought 
together to a greater degree than is usual 
under ordinary municipal or state ownership. 


Tennessee 


Contracts for City Plant 


i waar? city council recently author- 
ized City Manager W. W. Mynatt to 
sign a contract with a Pittsburgh, Pa., firm of 
electrical contractors, to build the first (North 
Knoxville) unit of the city’s proposed new 
$3,225,000 municipal power distribution sys- 
tem, according to The Knoxville Journal. 
The Pittsburgh firm’s bid was one of sev- 
eral accepted by the city last July 17th, was 
low in its field, and is for $197,575. The 
North Knoxville unit comprises less than a 
fourth of the entire system. Construction 
work, it was said, would begin as soon as 
Possible. 
The council also has authorized the city 


manager to advertise for bids on the con- 
struction of the entire remainder of the sys- 
tem immediately upon receipt of approved 
plans and specifications from state PWA en- 
gineers. 


Accepts Phone Rate Cut 


) Deng revision of telephone charges 
recently ordered by the railroad and 
public utilities commission, and estimated to 
save $153,000 yearly in Memphis and more 
than $475,000 over the state, has been ac- 
cepted by the Southern Bell Telephone and 
Telegraph Company, according to the Ar- 
kansas Gazette. 
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Texas 


Bill Opposes Low Rates 


BILL described as seeking to stop cut- 
throat competition by utility companies’ 
moves to snuff out municipally owned plants 
has been introduced to the legislature, ac- 
cording to The Dallas Morning News. The 


measure forbids discriminatory rates, de- 
scribed as rates below the actual cost of the 
service. Its sponsor, Senator Claud Wester- 
feld, said Seymour and other towns have had 
their municipal plants put out of business by 
“unfair competition” from privately owned 
utilities. 


Washington 


Three Utilities’ Rates Cut 


| Spvacnangaes in the rates of three private 
power utilities serving Raymond and 
South Bend in Pacific county, Westland and 
Graylands in Grays Harbor county, and 
Forks, Clallam county, have been ordered by 
the state department of public works, accord- 
ing to a statement by the Associated Press. 

The orders affected three utilities, the Wil- 
lapa Electric Company, Twin Harbors Elec- 
tric Company, and Olympic Public Service 
Company, which are serving these districts. 


Rate reductions averaging 12.63 per cent 
were approved for the Willapa Company in 
a supplemental order issued by the depart- 
ment. The new rate schedule was made re- 
troactive to January Ist. The savings to cus- 
tomers will amount to $10,700 a year, it is 
reported. 

The department also ordered the Olympic 
Company to eliminate a service charge of 75 
cents per meter per month for residential and 
commercial customers. The charge is in ad- 
dition to charges for all kilowatt hours con- 
sumed. 


* 
West Virginia 


Cheap Power Promised State 


row an announcement by the West 
Virginia Relief Administration that it 
planned to begin at once a survey into every 
corner of the state to ascertain needs for rural 
electrification, the American Gas & Electric 
Company’s operating organizations revealed 
they were making arrangements to eliminate 
inequalities and make material reductions in 
charges for services in the municipalities. 
Governor H. G. Kump recently wrote to 
the utilities, telling them for a second time to 
do something about reducing charges to mu- 
nicipalities. The companies that will reduce 


rates are the Appalachian Electric Power 
Company, which supplies southern West Vir- 
ginia, and the Wheeling Electric Company, 
which supplies Wheeling, Moundsville, Ben- 
wood, McMechan, and several other towns. 

The relief administration’s electrification 
survey, according to Administrator W. N. 
Beehler’s announcement, is to be in line with 
President Roosevelt’s plan to electrify the 
farms of the country, as one great step toward 
national recovery. <A total of 475 enumera- 
tors will be employed in the 55 counties to 
make the survey, Mr. Beehler said, and about 
_ weeks will be required to complete the 
job. 


Wisconsin 


Commission Proposes Rate 
Cut Plan- 


HE Wisconsin Public Service Commission 

has ordered all of the 171 private and 
municipally owned electrical utilities in the 
state to show cause why a new system of 
lower rates should not be established, ac- 
cording to The Wall Street Journal. The 
commission would promote low rates to in- 
crease use. At the same time the La Follette 


administration announces a gigantic program 
of rural electrification with Federal funds. 

Under the plan in a city of 8,000 or more 
population, the consumer would be given a 
2-cent net rate a kilowatt hour for all elec- 
tricity used in excess of the amount used 
in the corresponding month of 1934. For con- 
sumers in cities of 2,000 to 8,000 population 
this excess over 1934 consumption would be 
at 2.25 cents a kilowatt hour while for com- 
munities of less than 2,000 population the 
rate would be 2.5 cents. 
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The Latest Utility Rulings 








Unsupported Charges by Parent Company Are 
Disallowed in Fixing Rates 


¢ ts fear that a state cannot protect 
its citizens against the imposition 
of unwarranted charges by holding com- 
panies has been dissipated by several 
rulings of judicial and administrative 
bodies. An example of control over 
such payments is found in the recent 
decision by the Maryland commission 
that “joint subsidiary expense” assessed 
against the Potomac Edison Company 
by its holding company should not be 
allowed as an operating charge against 
ratepayers. 

The commission bases its ruling on 
the failure to show that the operating 
company received services justifying 
the charge. It says, however, that if 
hereafter special services beyond the 
capacity of the officers of the company 
to perform should be required, they, of 
course, may be obtained and proper 
compensation allowed therefor. In such 
case vouchers showing the services re- 
quired, the actual services rendered, the 


cost of the services to the agencies sup- 
plying them, and the charge made for 
such services ought to be among the 
records of the company served. 

The commission has also disallowed 
as operating expenses excessive charges 
for standby service, losses of cash in 
closed banks, subscriptions and dona- 
tions, charges for free wiring and in- 
stallation, and for rebuilding and re- 
placing appliances, a charge for demon- 
stration of electrical appliances, and val- 
uation and rate case expenses formerly 
charged off but later restored and put 
in a deferred account. The commission 
did, however, allow for capital stock 
tax. 

A model home and site were excluded 
from the rate base, as well as the value 
of equipment used in merchandising and 
half the value of transformers carried 
in stock, which stock was said to be ex- 
cessive to that extent. Re Potomac Ed- 
ison Co. (Case No. 3074). 


e 


Nebraska Commission Approves Plan of Reorganization 
of Foreign Holding Company 


N= questions for public service 
commissions are presented by the 
new provisions of the Federal Bank- 
ruptcy Act relating to corporate reor- 
ganization. The Nebraska commission 
has answered one of these questions by 
approving a proposed plan of reorgani- 
zation of a Delaware holding company 
owning and controlling another Dela- 
ware corporation which owns and oper- 
ates utility plants in Nebraska. 

The holding company had made vol- 
untary application to the Federal dis- 
trict court at Wilmington, Delaware, in 
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a proceeding under the provisions of § 
77-B, Chap. VIII, of the amended Fed- 
eral Bankruptcy Act, offering a plan of 
reorganization of the parent company 
and its subsidiaries in various states. 
The Nebraska commission has jurisdic- 
tion over refunding of the obligations of 
any common carrier or public service 
corporation doing business in the state. 
The application to the commission for 
approval of the plan was not made by 
such a corporation but by the holding 
company. It was said to be apparent, 
therefore, that no order should be en- 








sary a 
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tered at the time authorizing the refund- 
ing of any obligations of the operating 
company. 

This did not mean, however, in the 
opinion of the commission, that it was 
without authority to act upon the ap- 
plication of the holding company pre- 
sented to it in that proceeding. Sub- 
division 2 of § 77-B of the Federal 
Bankruptcy Act provides that in case 
the debtor is a utility subject to the ju- 
risdiction of a regulatory commission a 
plan of reorganization shall not be con- 
firmed without affording an opportunity 
to the state commission to suggest 
amendments or objections. Commis- 
sioner Drake, speaking for the commis- 
sion, said: 

While it is probably technically true that 
this debtor is not itself subject to regula- 
tion of this commission, its subsidiary, the 
Nebraska company, is, so far as the issuance 


or refunding of securities is concerned. 
But, under the circumstances of the com- 


mon stock and bonds thereof having been 
issued to and having become the prope 
of the holding company, and by it pledged 
to the bondholders of the holding company, 
it would appear that the two corporations 
have acquired a very close and perhaps 
identical existence. It is certain that all of 
the assets of the properties in Nebraska are 
subject to the jurisdiction of the bankruptcy 
court for satisfaction of the debts of the 
holding company. It is, however, also cer- 
tain that this commission will have juris- 
diction over any application which may be 
made to refund the obligations of the Ne- 
braska subsidiary, and it is essential to the 
proposed plan of organization that this com- 
mission pass upon and consent or object to 
the plan of reorganization. 


Commissioner Drake said that even if 
the question be regarded as doubtful, 
the matter of comity between codrdi- 
nate branches of government should be 
controlling. To refuse to act in the 
matter would defeat the purpose of the 
law. Re Central West Public Service 
Co. (Application No. 11160). 


e 


State Has Power to Assume Custody of Customers’ Deposits 


ye New York Supreme Court has 
sustained the validity of a recently 
enacted statute requiring public service 
corporations to report to the commission 
all consumer deposits unclaimed for ten 
years and requiring deposits unclaimed 
for fifteen years, together with accumu- 
lated interest, to be paid into the treas- 
ury of the state. Provision is made in 
the statute that three fourths of the 
amount of such deposit shall go into the 
general fund and the remaining one 
fourth into a special fund upon which 
consumers can draw if they establish 
their right to receive the deposit. 

Mr. Justice Schenck, in making this 
decision, referred to analogous statutes 
and rulings thereon requiring banks to 
pay over unclaimed deposits to states. 
He said that the jurisdiction of the state 
over property within its borders under 
circumstances indicating abandonment 
by the owners thereof had beer. repeat- 
edly sustained. It appeared to him that 
a period of fifteen years after a deposit 
has served its purpose is such a length 


of time as to show that a deposit has 
been abandoned. 

Objections that the statute was vague 
and ambiguous with respect to reports 
of deposits and objections as to the fail- 
ure to allow interest after payment of 
deposits to the state were overruled. It 
was said that in so far as the utility is 
concerned it has no cause for complaint 
for the reason that the deposit and ac- 
cumulated interest do not, and cannot, 
belong to it, nor did it seem that the de- 
positors could complain. It was pointed 
out that it was never contemplated that 
the deposits should remain with the util- 
ity forever and interest be continually 
credited without limit in point of time. 
Whether or not the state should con- 
tinue interest and if so, at what rate, 
was said to be a matter of policy to be 
determined by the state. Absence of due 
process was claimed by the utilities but 
Justice Schenck said: 


Under the statute now before the court 
the utility has notice since it initiates the 
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proceedings resulting in the transfer of the 
deposits and by reason of the fact that it 
prepares and files the notice which is the 
basis of the transfer. It is not denied a 
hearing, being itself the arbiter in the be- 
ginning and it may thereafter have recourse 
to the courts. The owners of the deposits 
have notice by the seizure. It is simply a 
change of custody and not a confiscation, 
as the deposit may be reclaimed at any 
time. It being merely a change in custody 
and no condemnation or confiscation, the 
rights of the owners or of third parties who 
may have some interest in or claim upon 
the fund are in no wise affected. 
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The opinion by the court also disposed 
of an objection relating to the applica- 
bility of the statute of limitations. 
Since no demand had been made by the 
depositor for the money repaid by the 
utility upon the termination of the serv- 
ice, the state sought to substitute itself 
as custodian in the place and stead of 
the utility. The statute of limitations, 
it was held, could not be available as a 
defense to such substitution. Brooklyn 
Borough Gas Co. et al. v. Bennett et al. 


e 


Tennessee Commission Rules on Depreciation Question 


HE Tennessee commission, in de- 

termining the property value and 
rates of the Southern Bell Telephone 
and Telegraph Company, was of the 
opinion that the amount of depreciation 
as shown on the books of the company 
in the depreciation reserve did not cor- 
respond to the actual amount of depre- 
ciation existing in the property and that 
accrued depreciation therefore could not 
be measured by the amount in the re- 


serve. The commission gave weight to 
the observed depreciation. 

With respect to the annual allowance 
for depreciation, it was ruled that the 
percentage allowance should be based 
upon the present fair value of the prop- 
erty used and useful in service. The 
percentage allowance was fixed at 3.8 
per cent. Memphis, et al. v. Southern 
Bell Telephone & Telegraph Co. (Dock- 
et No. 1799). 


e 


Differential in Rates to Industrial Customers and 
Municipal Public Utilities 


) Wisconsin commission has ap- 
proved the practice of making 
higher charges for electricity supplied 
to a municipal electric plant for resale 
than to large industrial customers, 
where the industrial customers have a 
more favorable diversity factor. Addi- 
tionally, in the case under consideration, 
it was found that there were special 
services rendered to the municipal plant 
which justified special charges. 

A group of resale customers showed 
a class diversity factor of 1.07, a group 
of 6 large power customers 1.155, and 
a group of 30 typical customers 1.63. 
The commission demonstrated that a 
uniform demand charge to all customers 
would result in charging the group with 
a high diversity factor more than the 
cost imposed upon the electric plant by 
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reason of the demand for which they 
were responsible. The commission said 
in part: 


Using the diversity factors as determined 
and applying them to all customers served 
under the Pe-1 rate [applicable to industrial 
customers] an overall factor of 1.40 results. 
The ratio of this factor, 1.40, to the 1.07 
for municipal resale customers is approx- 
imately 1.30. This simply means that these 
unit demand charges reflecting the fixed 
costs of generation should be 30 per cent 
higher for municipal resale customers than 
for industrial power customers such as now 
served under the Pe-1 rate. 


Differences in use of service, how- 
ever, were held not to constitute a prop- 
er basis for classifying customers, since 
the commission believed that, all other 
factors being equal, a kilowatt hour sold 
for lighting should not have a different 









